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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1582 
'I 
PHILADELPHIA LIFE INSURANCE COMPANY 
vers·us 
WALTER C. ERWIN. 
To the Honorable Ch,ief J'ustic(3 and Associate Justices of th~ 
.Supreme Cou·rt of .Appeals of Virgitn.ia: 
Your petitioner, the Philadelphia Life Insurance Company, 
respectfully represents that it is aggrieved by a final judg~ 
ment of the Circuit Court Qf M-ecklenburg County, rende.red 
.at its June Term, 1934, in favor of Walter C. Erwin, in .a 
~se wherein the said Erwin was the plaintiff and your pe-
titioner w.as the defendant. A transcript of the record of the 
judgment complained of is herewith presented as a part of 
this petition. 
THE CASE. '· 
This was a proceeding by notice brought by Walter C. 
Erwin against petitioner, returnable on the lOtt day of lvlay~ 
1934, whereby the said Envin sought to recover of the ~ 
titioner disability payments of $50.00 a month under a certai~ 
insurance policy, numbered 92703, dated January 20, · 1932.~ 
whereby the life of the plaintiff was insured in the sum oi 
$5,000.00, to which was attached a contract covering certah1 
benefits for total and permanent disability. The petitio~~ 
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filed a demurrer to the said notice, \vhich \Vas sustained as to 
the third ground of the demurre1· and overruled as to the first 
and second grounds thereof, and the plaintiff was allowed to 
amend his notice to conform to the ruling of the court, and 
the amendment was made, to which ruling the petitioner ex-
c~pted. On motions, the plaintiff 'vas required to file a bill 
of particulars, and the defendant was required to file its 
grounds of defense, both of which statements were filed. 
The case \Vas tried at the December T·erm, 1933, and the 
jury returned a verdict in favor of the plaintiff for $600.00~ 
The· defendant moved the court to set aside the verdict of the 
jury and to enter judgn1ent in its behalf, on the ground that 
the verdict was contrary to the la\v and the evidence. The 
motion. was overruled by an order entered at the June Term, 
1934, and judgment was awarded on the verdict, to which the 
defendant excepted. 
STATE~IENT OF FACTS. 
In orger that the court may more quickly comprehend 
the position of the petitioner, reference to the pleadings, 
a brief statement of certain facts, and incidents of the trial 
will here be made. · 
In the notice of motion (Record, p. 111) it was averred 
that judgment would be asked for $50.00 a month from Jan-
nary 23, 1932, ''under and by virtue of that certain contract 
of insurance in writing made by you on my life, wherein 
you insured me in the sum of $50.00 a month against total 
disability occurring while said contract of insurance "ras in 
force, and wherein you further insured me in the sum of 
$5,000.00 against death occurring while said contract of in-
surance was in force, which said policy or contract of insur-
ance is numbered 92703, and was issued by you to me on my 
application dated December 2, 1931, and upon my surrender 
of that certain five-year term policy which I had carried with 
your company from January 20, 1927, the grounds of my said 
claim being that \vhile my said policy of insurance \vas in 
force, on January 23, 1932, I \vas totally disabled, etc.'', and 
the said policy numbered 92703, dated January 20, 1932, 'vas 
filed with the notice of motion. 
It will be observed tha.t the basis of the action is the policy 
dated J anua.ry 20, 1932, and attention is called to the fact 
that liability on the part of the company is claimed from Jan-
uary 23, 1932-three days from the date of the policy. 
Attached to the policy is a release; termed ''Release o£ Old 
Policy for New Policy". This release was executed in the 
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matter of Policy No. 92,703, issued Janua.rYl20, 1927, and cqn-
tains the following language : · 
''vVe hereby surrender, release and-discharge the Company 
from any and all liability, claims and demands whatsoever, 
of, in and to the above policy, in consideration of receiving 
from the Company a ne'v policy on the same life for FIVE 
THOUSAND Dollars dated January 20, 1932, on the Ordi-
nary Life Preferred Risk, Participating plan with disability 
and double indemnity benefits and at the premium of $141.00,. 
payable semi-annually. 
"It is expressly understood and agreed that, in this ex-
change of policies, the new policy described above is issued 
on the basis of the application for the original policy, which 
application shall be taken and considered as the application 
for said new policy and a part of the new contract of in':" 
surance. '' 
The release was signed by the plaintiff, Walter C. Erwin, 
and his ·wife, Mrs. Sue ~Ioor~ Erwin, and bears date Decem-
ber 2,. 1931. 
There is also attached to the policy the disability contract 
upon which the plaintiff based his actions, and it is captioned: 
''Total and Permanent Disability Waiver of Premiums and· 
Payment of lV[o11thly Income.'' Therein the company promises 
to pay $50.00 a month for total disability, beginning with the 
fourth month from the commenceinent of such disability, 
''If due proof shall be presented at the Home Office of the 
Company that the insured has, while both said Policy a;n,d 
this AddJitional Pro·vision are in full force . . . , become 
totally disabled as a result of bodily injury or disease !!£:;_ 
currin a ter issu nc~ of this Additional Provision and after 
t ze ~nitial pre1-nium. pallJ1nent here·wn er". (Italics ours.) 
It 'vill be observed that the company promises certain 
payments upon proof that insured became totally disabled, 
~t,hile the said policy and additional· provision are in f'IJ],l 
force, as a result of injury or disease occurring after iss'luMwe 
of the prov-isio,n and after payn~ent of the initial premium. 
In the notice of n1otion, it is alleged that the disability 
occurred ''while said contract of .insurance was in force"~ 
but it was not alleged tl1at the disability occurred after 
issuance of the provision and after payment of the initial 
premiun1. It is obvious that no recovery may be had under 
the provisions unless the disability occurred while the policy 
and provisions were in full force and after the issuance of 
the provision and payment of the initial premiwn. 
----~----- ---~---~-- -~- --- -------
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In the first bill of particulars filed in behalf of the plaintiff 
(Record, p. 116), it is stated that the disability had con-
tinued since "on or about October 1, 1931 ". This statement 
appears three times in said bill. In the amended bill of par-
ticulars (Record, p. 119) :filed at the request of counsel for 
the defendant, it is stated that the plaintiff "becan1e totally 
disabled about October 1st, 1931 ". 
· The first clause of the grounds of defense is as follows: 
"(1) That the plaintiff is not entitled to the disability 
benefits provided for in the policy sued on (a) because he 
was not totally disabled, within the meaning of the policy, 
during the time for which claim is made, and (b) because the 
alleged disability did not result fron1, bodily injury or disease 
which occurred after the issuance of the disability provision 
relied upon and after the payment o~ the initial premium 
under said policy. '' 
· The proof introduced by the plaintiff tended to. show that 
he was totally disabled from October 1, 1931, and the jury 
found that he was totally disabled from October 1, 1931 
(Record, p. 107). There can be no dispute about the correct-
ness of this statement of the evidence. Moreover, in the sworn 
claim made by the plaintiff, he stated that the illness lead-
ing up to the disability began on January 1, 1930, and that he 
was obliged to give up all work on June 1, 1931. In the 
sworn statement of his physician, thereto attached, it is stated 
that the date of the onset of the disability was July 15, 1931. 
All of which showed that the alleged disability existed prior 
to the issuance of the policy sued on, dated January 20, 
1932. 
In view of the pleadings, the proof of claim made a.nd 
sworn to by the plaintiff, and the evidence· introduced, the 
'defendant took the position that the plaintiff could not recover 
upon the policy sued on, particularly under the ''Additional 
Provision" thereto attached, and for which a separate and 
additional premium was paid. 
. Early in the trial of the case, the plaintiff undertook to 
introduce parol evidence of the contents of the term policy 
issued to him in 1927, as to 'vhich he had released and dis-
charged the company from ''any and all liability, claims and 
.demands whatsoever'', and sought to introduce in evidence 
the policy itself. This -effort was resisted by the defendant 
on th~ ground that the plaintiff had sued on the 1932 policy 
·alone, and must look to it for his; right to recover the benefits 
of $50.00 a month provided for in the Additional Provision 
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~ade .a part of. the 1932 policy. . The obj~ctions t~ the e~i­
dence~ ~he statements of cou~s~l, and th~ rulings of the cou_r_t 
~vill be found in the Record from pp. 36 to 46. The court 
sust~ined the. ohj~cti_on, ~nd all evid.en~e. as. to the 1927 
policy was excluded and rejected. . 
. Since the plaintiff was not allowed to introduce evidence 
a~ to the 1927 policy . or to. rely thereon, he o~ere<;] certain 
~mendments to the notice pf motion. ( Recor<;],. p. 46) '·and there-
~pon, coun~el. for the defendant ~oved for a. continuance ~n 
~he ground of surprise and su~st~ntial ~endment, stating 
that they were not prepared to go to trial on the merits of 
the case under the ~unen4pl~~t. . ~he motion for' a continuance 
was granted, b1;1t then the pl3:intiff as;ked le~_ve tP w.~thdr~w 
the amendment, which was gr~nted. ' . . . . . 
. The. ruling of the court (Record, p. 37) as to the intro-
dootion of the policy of January 20, 1927, was in the follow-
ing language; . , 
. ''Objection SllStained. You only sued on the 1932 policy. 
You al,'e. limited to the 1932 policy. You cannot use the 
10ther except ·to show that' the last policy. was issued for a 
'valid 'consideration, namely, the surrender of the previous 
policy.'' . 
Further (Record, p. 39) ~ 
. . 
''~he Court: ~Iy r~ling is that you cannot go back of the 
~ate of this policy to sho'v disability. 
''Mr. TurnlJ:ull: .. Y ~\.tr HQnor h<;>lds that they are· bound 
~y the policy of 1932, the policy that they are suing on j . 
''The Court~ Yes, my ruling is on "the question of plead-
ing. You (the plaintiff) can have the opportunity to amend." 
Further .(Record, p. 40) : 
"The Court: . The record 'vill show that the Court's ruling 
is· that. under the pleadings in this ·case, you are limited to 
the policy upon which you sued, which was issued in January, 
1932, and that thes~ gentlemen _have be~~ offered and are now 
pffered the opportunity to amend their pleadin·gs if they 
want to make a case in accordance ·with their statement in 
court.''· 
:! By the~e , 1:ulin~ the plai~tiff was cut off from relyin~ 
upon the provisions of the term policy issued on J anuar.y: 20, 
1927, and the issues were limited to the right of the plaintiff 
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t~ recover his claim under the provisions of the policy of 
January 20, 1932, and the Additional Provision thereto at-
tached. That this was thoroughly understood is shown by the 
following statement made later in the trial by counsel for 
the plaintiff (Record, p. 56): 
''We stated, by withdrawing the amendment, as I under-
stood, we were understood as having no rights under the 1927 
policy. We want the record to show that we haven't our 
rights under the 1927 policy." 
In view of the ruling of the court that the plaintiff's case, 
under his pleadings, was limited to the 1932 policy, the de-
fendant did not offer any evidence- on the merits of the case, 
and at the conclusion of the plaintiff's evidence, moved that 
the evidence be excluded, which motion wa.s argued and owr-
ruled by the court in the following language: 
''The· Court: Gentlemen, with some hesitancy and con-
siderable degree of doubt, the court is going to overrule the 
motion. I have another shot at it later on, when you can 
take it up. I ·will overrule the motion for the present.'' 
The jury returned a verdict for the plaintiff, motion was 
made to set it aside, and the court took time to consider the. 
~otion, and requested counsel to file briefs. The briefs were 
filed, a.nd at the June Term, 1934, the order was entered 
overruling the motion. The opinion of the court was not: made 
a part of the record, and was immediately destroyed by the 
court. 
ASSIGNJ\tiENT OF ERROR. \ 
The assignment of error upon which your petitioner relies 
is, that the court erred in refusing to set aside the verdict 
of the jury and enter judgment for the petitioner, on the 
ground that the verdict was contrary to the law and the evi-
dence. 
· (1) Under the rulings of the court, the plaintiff's right 
.fo recover was limited to the provisions of the policy of 
January 20, 1932. He was given the right to amend his 
pleadings, so that he could rely upon the terms of the policy 
of January 20, 1927,- whatever those terms may have been, 
.but rather than suffer a continuance, he chose to hazard his 
case on the 1932 policy. · 
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The excerpts taken from the 1932 policy under the state-
ment of facts, show conclusively, we earnestly submit, that 
the plaintiff could not recover the benefits provided for in the 
.Additional Provision if the disability sued for occurred be-
fore the policy a.nd Additional Provisions were in full force 
and before the issuance of the provisions and payment of the 
initial premium. The notice of motion alleged that the plain-
tiff had been totally disabled for thr-ee months previous to 
J a.nuary 23, 1932, and had been totally disabled since that 
date, and the proof of the plaintiff tended to show that he 
had been so totally disabled since October 1, 1931, and the 
jury so held. w.e submit that the allegations and the proof 
manifestly excluded the right of recovery under the 1932 
policy. As we understood it, this· was conceded by counsel 
for the plaintiff. This is shown by the following statem·ent 
made by counsel for the plaintiff in the argument of the· motion 
to strike the evidence (Record, p. 97): 
''.As we felt this n1orning, and felt all along, that your 
Honor's ruling 'vas somewhat adverse upon that particular 
phase, although I do not think it applies here, any question 
of disability under this contract relates back to 1927, because 
the contract means hvo things-the policy and the application 
therefor. The. statement with respect tp his condition, and 
the only statement and -the only proof required of his con-
dition, was under tl1e application dated J a.nuary 5, 1927. That 
is a part of this contract.'' 
And the entire argtunent of counsel for the plaintiff was 
based upon the 1927 policy, w·hich 'vas not before the court. 
The same is true of the written brief filed by plaintiff's coun-
sel on the motion to set aside the verdict of the jury. 
As shown by the record, the only doubt in the mind of the 
court was as t.o the effect of the Virginia incontestability 
statute, Code, Sec. 4228, and counsel were requested to file 
briefs on only hvo questions: 
(1) Whether or not the disability claimed by the plaintiff 
is covered by the total disability contract attached to the 
policy of .January 20, 1932; and 
(2) Whether or not the Virginia incontestable statute bars 
the defendant from setting up the defense that the policy 
does not cover the disability alleged and proved by the evi-
dence introduced. · 
In delivering its opinion, as we understood it, the court 
') 
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h~ld that the p~aintiff did no~ conie within the plain coverage 
.of the Additional Provisions of the 1932 policy, and that the 
Virginia Statute, Section 4228~ had no application. Ther~~ 
fore,. upon what theory the court overruled the motion to set 
aside the verdict, is unknown· to p_etitioner. Eve~y position 
taken by the defendant petitioner 'vas sustained by the court, 
but B:t the conclusion of' the opinion the court stated that; 
as the original application of the 192~ policy was made a part 
of the 1932 policy, the plainti~ was entitled to recover, an.d 
the motion was overruled. It.is submitted that tliis remark-
able· conclusion is· ·founded upon n<? l~gal P!inciple, .and is 
manifestly erroneous. . . 
Wbether or not the plaintiff 'vas entitled to recover under 
the 1927 policy, was e~pr~ssly excl~dec1 fr~m consideratio~~ 
~y the ruling of the court_ on the pleadings· and by the fa.ilurQ 
of the plaintiff to take advantage of his opportunity to ~mend. 
his not~cc so as to include the 1927 policy. Yet, the plain-
t~ff was all owe~ 4;~ recove! on the -~as~s of the 1927 policy, 
the provisions of which were unknown to the cou!t. Whether 
or not the plaintiff was incluc1ed ·under the coverage of the 
disability provisions of the ·1927 policy, is u~kno~~, and th~ 
disability beJ?.efits pr~yided for. in the· 1927 pol~cy are like: 
wise unknown. The result is tha.t the pet~tioner.has suffered 
an adverse adjudication upon matte.r not before the court 
and actually unl{nowu.~o the court. . A more astonishing situ .. 
ation, a more patent disregard of legal· prinqiples and th~ 
rules of practice and procedure, has never before come under: 
the observation of couns·el or been called to their attention; 
The · establ~sh~d ru'Ie of construc.tion ~s. t·hat am~igu.ou~ 
clauses contained .in· insuranc-e· policies. should be construe~ 
·against the ~nsur~r, but we su'J?mit. tha.t there i~. no aip.bigu~ty 
as ~o the, cov~rag·e in the Additional Prov~sion atta~hed to 
the policy involved ~n this lit~gation. · Where there is no ~oubt 
of the· meaning of the words used, both parties are bouna 
by the plain teTms of the contract. This ,court h~s repeatedlY. 
so held, and we call attention to the following language used 
by the late Chief .Justice Prentis in the case of Bawden v. 
American Central Ins. Co., ~53 Va .. 416: 
''This court has gone as far as any court in enforcing· in-
surance policies in favor of the assured, and resolving· a)l 
fair doubts in :fa.v~r. of. tp.e assured in such cases, but this 
proper rule cannot be so extended as to disregard valid 
provisions of the· co~ tract.'·' r . , . ' ~· --~. , 1 • · ·f 
Referring to this rule of construction, the Supreme Court 
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of the United States, in the case of Ber.Qholrn v. Peoria Life 
Ins. Co., 284 U. S. 489, decided February 15, 1932, said: 
''This canon of construction is both reasonable and best 
since the words of the policy were chosen by the Insurance 
Company; but it furnishes no warrant ·!or avoiding hard 
consequences by importing into a contract an ambiguity "\vhich 
otherwise 'vould not exist, or, under the guise of construc-
tion, by forcing from plain words unusual and unnatural 
meaning. Contracts of insurance, like other contracts, must 
be construed according to the terms which the parties have 
used, to be taken and understood, in the absence of ambiguity, 
in the plain, ordinary and popular sense.'' 
The same court in the case of Williams v. Union Central 
Life Ins. Co., 54 Sup. Ct. Rep. 348, speaking through Chief 
~T us tic~ Hughes, said: 
''As there is no ambiguity in the provisions under con-
sideration, there is no occasion for resort to the familiar 
principle that equivocal words should be construed against 
the insurer. While it is highly important that ambiguo"Q.s 
clauses should not be permitted to serve as traps for policy-
holders, it is equally important, to the insured as well as 
to the insurer, that the provisions of insurance policies which 
are clearly and definitely set forth in appropriate language, 
and upon which the calculations of the company are based, 
should be maintained unimpaired by loose and ill-considered 
interpretations.' 1 
(2) As to whether or not the defendant is barred from de-
fending this action under the provisions of Section 4228 of 
the Virginia Code, our contention is (a) that the statute 
deals exclusively with life insurance and has no application 
to the additional contract providing for disability benefits, 
such contract being separable from the life policy by its ex-
pressed provision; and (b) that since the disability claimed 
was not included in the coverage of the disability contract, 
the statute bas no application in any event. , , 
The statute reads in part as follows : 
''In any action, motion, or other proceeding on a policy 
of life insurance hereafter issued to any person residing 
in this state at the time of issuance thereof or which is 
otherwise subject to the laws of this state, to recov:er for 
the death of such person, it shall be no defense that the in .. 
--------~~------~----------~ 
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sured committed suicide, or was put to death by execution 
under the law; • * * Nor shall such policy be contestable 
for any cause after it shall have been in force during the life-
time of the insured for one year from its date, except for 
non-payment of premiums and except for violations of the 
conditions of such policy requiring the paytnent of additional 
premium in tho event, etc.'' 
. It will be observed that the statute deals with actions on 
life insurance policies and 1nakes no mention of total dis-
ability provisions, as does Section 101 ( 2) of the New York 
Insurance Law. .we submit that if the Legislature had in-
tended for the statute 'to cover such provisions, it would have 
done so in making the various amendments to the original 
statute. 
The life policy and the disability contract are separable. 
A distinct premium is paid for the disability contract, and 
liability of the company thereunder has nothing to do with 
the liability. of the company under the life policy, and the 
converse is also true. Each gives rise to separate causes of 
action, and the payee under each is different. The insured 
is the beneficiary undet· the disability contract, and some 
other person or the personal representative of the insured is 
the beneficiary under the life policy. 
In the recent case of Chattanooga Sewe·r Pipe W orl~s v. 
Dumbler (Miss.), 120 Sou. 450, 62 A. L. R. 999, the court 
pointed out the separableness of the two contracts in the fol-
lowing· language : 
"In the case at bar, the money involved is in no proper 
sense the proceeds of a life insurance policy. It is true that 
it arises out of one of the provisions of a policy of insur-
ance on the life of the appellee, but this provision is a con-
tract of indemnity wholly separate from the contract to pay 
:i fixed sum upon the deatl1 of the insured. The statute pro-
Vides that the proceeds of a life insurance policy payable 
to the executor, or administrator, of the insured shall inure 
tp the heirs or legatees freed fron1 all liability for the debts 
of the decedent. In the contract. of insurance upon which the 
appellee· recovered, t.he life insurance is payable to the execu-
tor, administrator, or assigns of the decedent, while the dis-
ability benefit is payable to the insured. In this contract 
of insurance, a separate premium of $38 for the disability 
benefit is fixed and named. The life insurance went into ef-
fect upon the delivery of the policy, while the disabilitY 
benefit was payable one year after the anniversary of the 
polic·y next succeeding the receipt of proof that the insu-red 
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had become wholly disabled by bodily injury or disease so 
that he was permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or 
profit, and that such disability had existed for not less tha:n 
60 days. The indemnity benefit terminated when the insured 
reached the age of 60 years, while there was no such limita-
tion on the life insurance. It was expressly provided that 
payments made under the disability contract should not alter 
or reduce the amount" payable under the life insurance clause 
in any settlement of the policy. ·It thus appears that this 
contract of insurance contains two wholly separate contracts~ 
one of life insurance, and the other a contract of indemnity 
against total and permanent physical disability, and that pay-
ments made under the latter contract in no wise affected the 
rights of the heirs and leg·atees of the insured, which are 
protected by the provisions of this statute. We, therefore, 
conclude that the proceeds of the judgment recovered by ap-
pellee under this disability benefit were not exempt from the 
g-arnishment, a•nd that, since the writ of garnishment was 
levied more than four months prior to the date the appellee 
:filed .his petition in bankruptcy, the appellant ~s entitled to 
recover out of the funds paid into the court the full amount 
of its judgment unless the funds so recovered from the insur-
ance company are subject to a prior lien in favor of the attor-
·neys for services rendered in the suit against the insurance 
company." 
In the case of Peoria L·ife Ins. Co. v. Srnith 47 Fed. Rep. 
(2d) 279, decided in 1931, the District Court of the United 
States· for the Eastern District of Michigan, a suit was 
broug·ht to cancel a policy, and to set. aside and cancel the 
total and pern1anent disability benefits to the defendant, on 
the ground that such allowance was obtai•ned by fraud. ·On 
.account of the incontestable clause of one year, the attaek 
on the policy was abandoned. It was held _tl1at the evidence 
showed that tl1e insured 'vas suffering· fron1 the disability for 
which claim was made at the date of the issuance of the policy. 
The opinion reads in part as follows: 
''The policy contains an inco~ntestable clause, making it 
incontestable after one year from its date of issue, notwith-
standing any fraud perpetrated by the insured in connection 
with its original issue. Tl1e disability clause of the contract 
provides that the disability must be due to 'disease occurring 
while the policy is in full force'. While alleged in the plead-
ings, it was not ins·isted upon at the trial, that the poliey is 
itself void on the ground of fraud, in view of its incontestable 
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clause, and counsel have agreed both in oral arguments and 
in briefs that the principal question for the determination 
of the eourt is as to whether Howard K. Smith, the insured, 
was afflicted with tuberculosis upon the date of the issuance 
of the policy, or whether the disease developed after the policy 
came into existence, and it is not claimed by the defendant 
that the incontestable clause precludes the plaintiff from 
claiming any relief from the disability settlement arrived at, 
on the ground that such settlement was made in reliance upon 
false and fraudulent statements made, or claimed to be made, 
in the application for indemnity. 
"The insured was an inmate of the Detroit Tuberculosis 
Sanitarium from June 26, 1922, to September 19, 1922, prior 
to the issuance of the policy. This is established by wit-
nesses, and the admissions contained in the answers of the 
defendants. The insured was again at the sanitarium from 
November 8, 1923, to December 27, 1924. He was at the 
date of the trial again an inmate of the sanitarium. He 
made application for total and permanent disability on Oc-
tober 11, 1924, the disability being due to tuberculosis, and, 
upon such application and accompanying proofs, the indemni-
ties now sought to be recovered were paid by the plaintiff.'' 
Again: 
"In view of all the circumstances, the absence of any chal-
lenge to the correctness of this proffered testimony, I have 
little doubt that, under the more liberal attitude now taken 
by courts, evidence of this sort from disinterested witnesses 
who will not be affected by the outcome of the case is com-
petent, but even ·without it there appears to me to be ample 
evidence in the record that leads irresistibly to the conclu-
sion that the insured was, at the time of the issuance of the 
policy, afflicted with the disease because of which he after-
ward made the claim for total and permanent disability, and 
that, at the time he was so afflicted with disease, he knew it,. 
and that he knowingly and fraudulently co•ncealed from the 
plaintiff the material facts with respect thereto for the pur-
pose of obtaining such inden1nity, and I so find. 
· ''In view of these findings of fact and the agreement of 
counsel as to their legal effect, I find as a conclusion of law 
that the plaintiff is entitled to the relief prayed for in the 
bill with respect to the sums paid to the insured and to his 
beneficiary in reliance upon the claim for indemnity, and is 
entitled to the relief prayed for in respect to those premiums 
on the policy which the plaintiff paid. A decree may be en-
tered in accordance 'vith this memorandum." 
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The case of Joh;n Hancock llitttt~al Life Ins. Co. v. Hicks 
(Ohio), 183 N. E. 93, decided in 1931, is a well-considered, 
well-reasoned one, and should com1nand the respe.ct of the 
.court. Two policies were involved in that case, issued in 1927, 
and appended to each policy was a supplemental contract 
covering total and perament disability of the insured. The 
action was brought to collect the disability benefits. It was 
claimed that the insured was declared insane in lV[ay, 1928, 
that he was placed in an asylum, and that he was there when 
the action was brought. The disability contract was similar 
to the one in the instant case. The pertinent part read as 
follows: ''If * * * the inswred * * * shall become wholly and 
perma;nently disable{l by * * * disease * •II: * contracted after 
the date hereof, etc." The con1pany claimed that the disease 
existed at the date of the policies, and the plaintiff inter-
posed the plea that the company could not assert that con-
tention, because of the incontestable clause of one year. The 
trial court sustained the contention of the plaintiff, and evi-
dence offered as to whether or not the insured was afflicted 
before and at the tin1e of the issuance of the contract was 
excluded. 
The opinion is so pertinent to the .facts of this case and is 
so well prepared, that we quote therefrom at length: 
"The legal proposition which we are called upon to deter-
mine is whether or not the incontestable clause in the policies 
prevents the defendant putting the plaintiff upon proof that 
the disease of dementia praecox resulting in permanent and 
total disability of the insured was contracted subsequent to 
the issuing of the policies. 
"It is the claim of the defendant that the incontestable 
clause has no effect whatever upon the obligation enjoined 
upon the plaintiff to prove that there has been a breach of 
the conditions of the policy or contract. 
''A policy of insurance is a voluntary contract and may 
be 1nade upon such terms and conditions as are agreed upon 
by the parties thereto so long as they are not in conflict with 
public policy. The gist of n1any of the decisions of our Su-
preme Court in recent pronouncements has been to direct at-
tention to the fact that policies of insurance are but simple 
contracts, and that it is the obligation of the courts to in-
terpret them as such. 'Insurance' has been defined as 'a con-
tract by which one party promises on a consideration to com-
pensate * * * the other if he shall suffer loss from a specified 
cause • ~ * . ' 32 Corpus Juris. 975. 
''It is incumbent upon the plaintiff, in seeking to recover 
upon an insurance contract such ·as we have under conside~~-
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tion, to establish that the disease frorn which the permanent 
and total disability results was the subject of the contract, 
namely, that it was covered by the policy. The clause in ques ... 
tion defining the subject-n1atter insured against reads as fol-
lows : ''If • 8 * the insured 6 * * shall become wholly and 
permanently disabled by ~ * * disease • ~ • contracted after 
the date hereof, so that thereby he will be wholly, conti~u­
ously and permanently prevented from the pursuit of any 
form of mental or manual labor for compensation,' etc., 'the 
payments provided will be made'. 
''We are of opinion that only permanent and total dis-
ability from diseases contracted after the date of the issuing 
of the- policies is the subject of insurance in this contract. 
The incontestable clause does not have the effect of enlarg-
ing- the diseases or bodily injuries for which the company 
agrees to compensate the insured or his beneficiary. Had 
this policy named the specific diseases and injuries the suf-
fering of w~ich would have been compensated, it would not 
be claimed that any other disease or injury would obligate 
the company to any liability under the policy. The incon-
testable clause only prevents the contest by the company re-
specting any liability incurred by it by the terms of the con-
tract, and does not relieve the plaintiff in the first instance 
of establishing its right to recover u·nder the specific lan-
guage of the policy. The incontestable clause would have 
prevented the con1pany from contesting any answer made by 
the insured in his application to the effect that he was free 
from any mental disease, although he then knew that he was 
so afflicted, unless 'the claim was asserted by the company 
during the period in which the i'llcontestable clause 1vas not 
to be affected; but this would not affect that part of the 
policy setting forth the nature and extent of the coverage. 
The clause of indmnnity relates to the policy or contract. 
When it is established by the claimants that the hazard against 
which the cornpany has insured has been suffered by the in-
sured, then the policy by its terms in that respect is effective 
and cannot be contested. However, until such proof is made 
the plaintiff has not established a substantive right to re-
cover. In other words, the company by the incontestable 
clause has not waived the necessity of allegation and proof 
that the injury, loss, or risk claimed is the subject of the 
contract. It was incumbent upon the plaintiff to plead and 
prove that the insured was at the time of the filing of the 
petitions suffering from a disease contracted after the date 
of the issuing of the policies. And the defendant company 
·had the right without respect to the incontestable clause to 
put the plaintiff upon such proof. 
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''Inadvertently, no doubt, the trial court permitted the 
inconsistency of a reply to a ge'neral denial. Had the in-
-contestable clause applied to the facts pleaded, it would 
properly have appeared in a reply to an affirmative defense 
of the answer of the company. In fact, the incontestable 
clause could not be material in the case until the company 
had undertaken to set up a defense, which, because of the 
incontestable clause of its policies, it was prevented from 
asserting. Our determination is a matter of first impression, 
as, strange as it 1nay seem, there is no ease in Ohio in which 
the identical question here presented has been considered. 
However, in other jurisdictions we find support for our po-
sition in the cases which are cited in the brief of counsel for 
defendant, notably Sande1·s v. Jefferson Standard Life Ins. 
Co. (C. C. A.), 10 F. (2d) 143, where the question of the scope 
and effect of the incontestable clause of a policy under con-
sideration was directly raised. The second proposition of 
the syllabus is: 'Incontestability clause does not prevent 
insured fro1n disputing that insured's claim is covered by the 
policy.' 
"At page 143 the court said: 'By the policy the insurer 
promised to pay specified sums of money in specified con-
tingencies.' 
''And at page 144: 'A provision for incontestability does 
not have the effect of -converting a promise to pay on the 
happening of a stated contingency into a promise to pay 
whether such contingency does or· does not happen. It can-
not properly be said that a party to an instrument contests 
it by raising· the question whether under its terms a liability 
asserted by another party has or has not accrued.' 
"And in Brady v. P-rudential Ins. Co., 168 Pa. 645, 32 A. 102, 
103, it is said: 'The provision in the ninth clause which was 
relied upon to show that the policy was incontestable, did not 
amount to a confession of judgment. It did not deny to the 
company the right to defend against an action brought upon 
the policy, except insofar as the defense n1ight rest on a de-
nial of the validity of the policy itself. All other lines of de-
fense re1nained open to it.' 
''And in Scarborou_qh v. Am,ericalft National Ins. Co., 17i 
N. C. 35:3, 88 S. E. 482, 483, L. R. A. 1919A, 896, Ann. Cas. 
1917D, 1181, wherein the incontestable clause was invoked 
. ag·ainst a defense asserted by the company,. on the ground 
that the cause of death of the insured ·was not covered by 
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the policy, the court discussing the question said: 'By the 
use of the term ''incontestable'' the parties must necessarily 
mean that the provisions of the policy will not be contested, 
and not that the insurance company agrees to waive the right 
to defend itself against a risk which it never contracted to 
assume.' 
"See, also, Mayor v. Illinois Life Ins. Co., 211 TIL .A.pp. 
285; Lee v. Southern Life & Health Ins. Co., 19 Ala . .A.pp. 535, 
98 S'o. 696; Collins v. Metropolitan Life Ins. Co., 27 Pa. Ruper. 
Ct. 353; Flannagan v. Provident Life & Aecident Ins Co. (C .. 
C. A.), 22 F. (2d) 136; Head v. Hartford Accident db Inde'ln-
nity Co. (C. C. A.), 43 F. (2d) 517." 
Again: 
"However, it is asserted by the plaintiff belo,,r that the 
company, having accepted the premiums on the permanent 
disability clause of the policies since the time when the claim 
thereunder was made by the beneficiary of the insured, has 
waived the right to the defense sought to be made. This 
position is not tenable if the permanent and total disability 
from which the insured suffers was not caused by any hazard 
covered by the policy." 
The same conclusion was reached in the ease of Barnes v • 
.Aetna Life Ins. Co. (Texas), 7 S. W. (2d) 946, but the opinion 
is not at this time accessible. 
In the case of Scarborough v. A.1nerican National Ins. Co., 
171 N. C. 353, 88 S. E. 482, Ann. Cases 1917D, 1181, it was 
held: 
''By the use of the term 'incontestable' the parties must 
necessarily mean that the provisions of the policy will not 
be contested, and not that the insurance company ag·rees to 
waive the right to defend itself against a risk which it never 
contracted to assume. In Collins v . . ZJfetropolitan L. Ins. Co., 
27 Pa. Super. Ct. 353, the Court in a case precisely like the 
one at bar, in construing the incontestable clause, used the 
following language: 'By its terms it is not the claim pre-
sented by the insured, irrespective of the cause of death, 
which -is made incontestable ; it is merely the validity of the 
_policy as an obligation binding upon the company.'" 
· It should be borne in mind that we are not here attacking 
the validity of the disability contract, nor is it a case where 
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a condition subsequent has been broken. Our contention is 
that the disability contract is still in force; that it may be 
invoked by the plaintiff in any case coming within its pro-
visions; but that the present claim of the plaintiff is not 
withi•n its coverage. This distinction is important to the 
right decision of this case. . 
The case of United Ins. Co. v. Massey, 159 Va. 832, decided 
in 1932, would seem to settle this case in behalf of the de-
fendant. In that case, no disability contract was involved, 
but Section 4228 of the Code 'vas construed, and the decision 
is directly in point as to whether or not the risk contended 
for here was withrn the coverage of the contract. 
The question for decision was whether or not a provision 
in the policy, stipulating that if the insured shall personally 
engage ''in service on any railway train * * • , any agreement 
· under this application shall become null and void'', was with-
in the coverage of the policy, or a condition subsequent. In 
the first opinion, the court held that the risk sued for was not 
within the coverage and that the statute had no application. 
In the last opinion, the court held that the provision was a 
condition subsequent, and that the incontestable statute was 
applicable. 
,Justice Holt, 'vho delivered the last opinion, said: 
"It is perfectly plain that an insurance company is not 
liable for a loss not covered by its policy. To use an ex-
treme illustration if one were to die after the expiration of a 
term policy there would be no liability, and a company which 
undertook to defeat an attempt to saddle upon it a loss would 
not be contesting· it. To use another illustration, if it were 
to declare that death due to an accident in an airplane was 
not covered, there could be no liability for such a loss, and a 
denial of liability 'vould not constitute a contest. But it is 
also plain that if liability were denied because of some con-
dition subsequent broken, that would be a contest within the 
purview of ·Code, Section 4228, as amended by Acts 1926, C. 
205. Whitfield v. Aetna Life ln.c;. Co., 205 U. S. 489, 501, 27 
S. Ct. 578, 51 L. Ed. 895, 898. '' 
Again: 
"This rider was proposed to New York Life Insurance 
policies: 'Death as a result of service, travel of flight in any 
species. of air craft, except as a farepaying passenger, is a 
risk not assumed under this policy; but if the insured shall 
die as a result, directly or indirectly, of such service, travel 
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or flight, the company will pay to the beneficiary the reserve 
on this policy.' 
''It will be observed that it deals with a 'risk not assumed'. 
Cardozo, C. J., in Metropolitan Life Ins. Co. v. Con~vay, Su-
perintendent of Insurance, 252 N. Y. 449, 169 N. E. 642, held 
this to be a valid rider provision, and said: 'The provision 
. (statutory) that a policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period 
of two years is not a mandate as to coverage, a definition 
of the hazards to be borne by the insurer. It means only 
this, that within the limits of the coverage the policy shall 
stand, unaffected by any defense that it was invalid in its 
inception, or thereafter became invalid by reason of a condi.:. 
tion broken.' 
''The New York rider would not have been sustained had 
it gone beyond coverage. Ours nowhere undertakes to define 
risks not" assumed, and has nothing at all to do with coverage. 
It does apply to conditions broken. 
"Judge ·Cardozo, in commenting upon Northwestern Mu-
tual Life Ins. Co. v. John-son, 254 U. S. 96, 41 S. Ct. 47, 65 
L. Ed. 155, made this observation: 'The clause there in 
question was not a limitation as to coverage. It was a pro-
vision for a forfeiture. In case of the suicide of the insured, 
whether sane or insane, tl1e policy was to be ''void''.' 
"It was upon its face incontestable after one year, coupled 
with the further condition that it was to be void should the 
insured 'die by his own hand'. The insured committed sui-
cide, and it was held that there could be a .recovery because 
of the incontestable clause, and not because there was no 
coverage. Continuing·, Cardozo, C. J., said: ' • • 11 with such 
a clause the death of the insured, coup~ed with the payment 
of the premiums, 'viii sustain a recovery in the face of a for-
feiting· condition. It is quite another thing to say that the 
same facts will prevail against a refusal to assume the risk.' 
''This sound distinction appears in many cases. 
"Had the policy declared that 'death from suicide is a 
risk not assumed', a different conclusion 'vould doubtless 
have been reached. Our application puts death from suicide 
and death from service on any railway train upon a common 
footing. 
"In Head v. New York Life Ins. Co. (0. C. A.) 43 Fed. 
(2d) 517, 519, the court said: 'The "incontestable" pro-
vision in Section 6731, .~upra, is not a mandate as to coverage 
nor a definition of the hazards to be borne by the insurer. 
It provides rather that, after the expiration of the two-year 
period, the policy, within the limits of the coverage, shall 
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stand unaffected by any defense that it was invalid in its 
inception or thereafter became invalid by reason of a con-
dition broken. The exceptions to the ''incontestable'' pro-
vision of the statute do not milltate against this construc-
tion. Here, again, the distinction must be made between limi-
tation on the coverage and limitation on a defense of in-
validity. A policy may provide that default in the payment 
or the entry of the insured into the-military or naval service 
shall forfeit the insurance. Such a condition is more than a 
limitation of the risk.' 
"In Bo'W"'nan v. Swrety F'l~nd Life Ins. Co., 149 Minn. 118, 
182 N. W. 991, 992, the policy contains this provision: 'This 
policy shall be void if the insured shall engage in army or 
navy service in· time of war without the written consent of 
the company, or shall become intemperate in the use of in-
toxicating liquors, ~hloral, cocaine or opium to the extent to 
impair the health of the insured.' The insured, without such 
written permission, went into military service and was· killed 
·in battle. That court held that it was dealing with a condi-
tion broken, and disting·uished it from Ruddock v. Detroit 
Life Ins. Co., 209 Mich. 638, 177 N. W. 242, 243, which dealt 
'vith this provision: ' * * * 1\'Iilitary or naval service in time 
of war is not a risk assumed under any policy hereunder ap-
plied for * * * . ' In the one case there never was coverage; 
in the other there was con1plete coverage in the ·beginning. 
The defense was a co·ndition subsequent broken. Forfeitures 
defeat an existing right, but a right which never existed can 
never be forfeited, and this is the distinction between those 
policies which declare that certan risks are not assumed and 
those which declare tl1at they may be defeated by some sub-
sequent happening. 
·'vVe have seen in North,western Life Ins. Co. v. Johnson, 
supra, that a condition subsequent broken can'llot be availed 
of where a policy is incontestable upon its face, and for a like 
reason it is unavailable when made so bv statute. This con-
clusion finds support in the language o('the statute itself. 
''Service on railway trains and service i'll 'the army are put 
upon a common footing-, with this.exception: Insurance com-
panies are given the power to exact additional premiums in 
the event of military service, thus carrying with it the in-
evitable suggestion that in such service this is the only limi-
tation which may be imposed. Of course, no insurance com-
pany can be required to insure soldiers, and a stipulation to 
the effect that it does not would deal with coverage, and to it 
tlie statute would have no application. 
''Here the policy is a flat contract of insurance. In its 
inception no exceptions appear upon its face, and if defeated 
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it must be, •not because of original reservations, but because 
of some covenant broken. The latter possibility is one which 
the statute was designed to meet.'' 
In this connection it is well to take note of some parts of 
the first opinion, which are in nowise contrary to tqe pro-
nouncement of the last one. It was said: 
'' 'An insurer of life may, of course, make such exceptions 
from the risk assumed as it sees fit. It may provide that 
there shall be no liability on the part of the insurer if the 
i;nsured die within a year frmn some cause or disease excepted 
from the general provisions of the contract of insurance.' 
14 R. C. L., page 1225, section 405. Rednzen's Fraternal Ace. 
Ass'n. v. Rippey, 181 Ind. 454, 103 N. E. 345, 104 N. E. 641, 
50 L. R. A. (N. S.) 1006. 
"In the case of JVright v. Phil. Life Ins. Co. (D. ·C.), 25 
. Fed. (2d) 514, 414, the policy provided that it should be in-
contestable, except for non-payment of premiums, after two 
years from its date, and it also carried the provision that 
self-destruction while sane or insane, within two years of 
its date was a risk not assumed by the company under the 
policy. The insured came to his death by his own hand within 
the two years and action was instituted on the policy after 
the expiration of the two years. The incontestable clause was 
in issue as was also the defense of the non-assumption of the 
risk by the terms of the policy, and the court said: 'The 
contract provision, expressly excluding· the assun1ption of 
risk of suicide for two years is entirely distinct from the in-
contestable clause, is consistent with it, and the one in no 
way contradicts the other. The insurance company in this 
case is not denying in any way the valirl:ity of the contract, 
and therefore is not contesting the policy. Indeed, it stands 
upon the contract, affirms its validity, and says that, by the 
terms of the contract itself, the risk was not assumed. Inas-
much as the risk is a risk not assumed by the contract in 
any event, the incontestable clause has no application, and 
the defense that the suicide occurred within two years from 
the date of the policy could be interposed at any time to an 
action brought thereon. 
'' 'The language used in the earlier cases construing the 
incontestable clause where the defense 'vas based on fraud, 
would indicate that the same result would follow where the 
defense was based on a clause excluding suicide as a risk. 
B·ut the later cases draw the proper distinction between the 
two clauses, and all hold that the incontestable clause has no 
application when the defense is based on a clause which in 
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express terms excludes the risk. Se~ Mack v. Connecticut 
Gen. Life Ins. Go. (C. G. A., 8th), 12 F'. (2d) 416, 418; Hearin 
v. Standard Life Ins. Co. (D. C., Ark.), 8 F. (2d) 202; Bear-
borough v. Am. Na·t. Ins. Co., 171 N. C. 353, 88 S. E. 482, 
~. R. .A. 1918.A, 896, Ann. Cas. 1917D, 1181 ; Child'ress v. 
-P1raternal Unimt, 113 Tenn. 252, 82 S. W. 832, 3 Ann. Cas. 
236; Howard v. Mo. State Life Ins. Co. (Tex. iCiv. App.) 289 
S. W. 114; Scales v. Jefferson Standard Life Ins. Co., 155 
Tenn 412, 295 S. W. 58 (55 A. L. R. 537); Myers v. Liberty 
Life Ins. Co., 124 l{an. 191, 257, p. 933 (55 A. L. R. 542); 
Woodbery v. N. Y. Life Ins. Co._, 129 :1\iisc. Rep. 365, 221 
N. Y. 2, 357.'" 
Again; 
"Life insurance is 01ne of the great businesses of the world. 
Its use is universal and its existence in any particular in-
stance is effectible by contractual relations. To say that by 
.an incontestable statutory _provision, such as is found in the 
Virginia Code, section 4228, the legislature meant to stifle 
and suppress the free and lawful employment and exercise 
of such relations, ·would be to go further than, we think, the 
courts should go by warrant of law or justification of reason. 
Of course, the statutory provision has a very important sig-
nificance which has been expressed by judicial determination. 
The validity of the contract as such, the truthfulness of the 
answers to the questions propounded to the applicant, and 
such like things cannot be questioned by the insurer as a de-
fense against the policy, after the expiration of what some of 
the courts have termed 'a short statute of limitations'." 
It will be observed fron1 the quotations taken from the 
New York case of Metropolita;n, Life Ins. Co. v. Conway, 252 
N. Y. 449, 169 N. E. 642, that the court was dealing with the 
validity of a rider that proposed to limit the coverage of 
policies in New York, and the question was whether or not 
such a rider would be void under an incontestable statute, 
sin1ilar to the Virginia statute, and that Chief Justice Car-
doza held that there was no inconsistency between the pro-
visions of the proposed rider and those of the statute. The 
decision by ,Judge Cardoza was approved by our court, but 
the case before it was distinguished because of the facts. 
rn the instant case, by virtue of the language of the dis-
ability contract, the claim made by the plaintiff was not a 
risk assumed, and the provisions of Section 4228 have no ap-
plication. 
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A copy of this petition was mailed to counsel for the plain-
tiff on the 20th day of September, 1934. 
Therefore, for reasons assigned and to be further stated 
at the bar of this court, your petitioner prays for a writ of 
error and supersedeas to the judgment aforesaid, and that 
the same may be reviewed and reversed by this Honorable 
Court. And, as in duty bound, it will ever pray, etc. 
PHILADELPHIA LIFE INSURANCE COMPANY, 
Petitioner. 
HENRY C. STRICKLAND, 
IRBY TURNBULL, 
Attorneys for Petitioner. 
State of Virginia, 
County of Mecklenburg, to-wit: 
I, Irby Turnbull, an attorney practicing in the Supreme 
Court of Appeals in Virginia, do certify that, in my opinion, 
the judgment complained of in the foregoing petition should 
be reviewed and reversed. 
Given under my hand this the lOth day of Sept., 1934. 
IRBY TURNBULL. 
. Received Sept. 21, 1934. 
M. B. WATTS, Clerk. 
Writ of error allowed. Sttpe·rsedeas awarded. Bond 
$1,000. 
E. W. HUDGINS. 
·Received Oct. 16, 1934. 
M. B. WATTS, Clerk. 
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RECORD 
In the Circuit Court of Mecklenburg County, ·Virginia. 
W. C. Erwin 
v. 
Philadelphia Life Insurance Company of Philadelphia, :Penn-
sylvania. 
Stenographic report of all the evidence and other inci .. 
dents of the trial of the case of W. C. Erwin v. Philadelphia 
Life Insurance Company, in the Circuit Court of Mecklen-
burg County, Virginia, before Hon. N. S. Turnbull, Judge, 
and jury, together with the motions and objections on the 
part of the respective parties, and the action of the Court in 
respect thereto, and the exceptions of the respective parties, 
herein contained, which trial begun in said Court, at B·oydton, 
Virginia, December 20, 1933, ·and was ended December 21, 
1933. 
Present: Messrs. Robert Thomas and Hutcheson & Hutche-
son (l\£r. Sterling Hutcheson) for the plaintiff. Messrs~ 
Henry C. Strickland and Irby Turnbull for the defendant. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk, Virginia. 
page 2 ~ Note : The jury was selected and sworn. The 
witnesses were sworn and excluded from the court 
room. 
Opening statem~nts were made by Mr. Thomas, on behalf 
of the plaintiff, and by Mr. Turnbull, on behalf of the de-
fendant. 
DR. R. FINLEY GAYLE, JR., 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows : 
Examined by Mr. Thomas: 
Q. You are a practicing physician, I believe, DoctorY 
A. Yes. 
Q. Where are you located in the practice of your profes-
sion? 
A. In Richmond. 
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Q. Where did you get your training 1 
A. I got my medical education at the ].fedical College of 
Virginia, and took post graduate work in mental and nervous 
diseases in Philadelphia and 1'f ew York. 
Q. Are you connected with any institution at the present 
time~ · 
A. With some general hospitals. I am not connected with 
any mental institution at present. 
By the Court: 
Q. You have been, though? 
A. Yes, I have been connected with the Tucker Sanitoriu1n 
and institutions elsewhere. 
page 3 r By J\IIr. Thomas : 
Q. About how long have you been engaged 1n 
practice?· 
A. Ninetee'n years. 
Q. Do you specialize in any branch? 
A. I specialize in nervous and mental troubles. 
Q. How long have yon been engaged specially in nervous 
and mental diseases Y 
A. I have been in active practice in nervous and mental 
diseases since 1917. 
Q. In the course of your practice, Doctor, have you had oc-
casion to examine the plaintiff in this suit, Walter C. Erwin? 
A. Yes. 
·Q. Will you state to the jury the time you made this ex-
amination and what were your findings? 
A. Mr. Erwin was sent to me in November, 1932-Novem-
ber 15, 1932. I was out of the city at the time, and he was 
sent to the hospital and examined py my associate, Dr. J. N. 
Williams. He returned, and I saw him, and he was put in 
the hospital where he was studied, and I saw him on N ovem-
ber 19, 1932; I saw him on November 21, 23, December 6, 
1932, and July 10, 1933. 
Q. Will you tell the jury what you found his condition to 
be at· the times Y 
A. I found him to be in a very nervous and emotional con-
dition, with complaints of headache and insomnia; 
page 4 r he was complaining of a good deal of cough and ex-
' pectoration. He was cheerful and apprehensive, 
and stated that the heat soon increased his symptoms ma-
terially, that he was irritable; he cried a good deal with no 
provocation; he disliked to be in company of people, and he 
began to get ideas of persecution against the Veterans' Bu-
reau and others. 
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Q. Did you arrive at a diagnosis 1 
A. Yes. I thought he had a nervous condition which we 
sometimes designate as phychoneurosis, which is a nervous 
cO'ndition characterized by the symptoms I have enumerated, 
of which he complained. 
Q. The disease you call psychoneurosis, does that affect 
the general nervous system¥ 
A. Yes, the general nervous system and the mind. 
Q .• What was ~fr. Erwin's condition with reference to being 
able to work at the time you sa'v him~ 
A. :b-,rom the instability that he showed to me, I thought 
that he was unable to work, and from the history I obtained 
it was that he had had a history which was unsatisfactory, 
a history that he could not perform work over a period of 
some time. 
Q. Were you able to arrive at a:ny conclusion as to how 
long this man had been suffering from the condition of psycho7 
neurosis~ 
A. I could not except fr01n the story that he had been nerv-
ous a good n1any years and had been absolutely un-
page 5 ~ able to work since 1H31, and that any work that he 
attempted to do he did not do well. For instance, 
his wife told me about the chicken farming that he attempted 
to do and had done very unsuccessfully, and she had to take 
over the management of the chicken farm and the actual 
work as well. 
~Ir. Thomas: 'rhe witness is with you. 
1v[r. Turnbull: We ask that the eyidence what the man 
and his wife told the witness be excluded. That is a self-
serving declaration. 
The Court: I will hear you later. Do not forget to renew 
the motion. 
CROSS EXA~fiNATION. 
By ~{r. Turnbull: 
Q. Doctor, what was the date of your first examination 
of 1\tfr. Erwin f 
A. He was first examined in n1y office by my associate on 
the 15th of November, 1932. 
Q. When did you first see him? 
A. I first saw him on the 19th of November, 1932. 
Q. You saw him what other times in November? 
A. The 21st of November and 16th of December. 
Q. You saw him twice in the fall of 1932 7 
.A. Yes, and on the lOtli of July, 1933. 
---~--------
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Q. You described this man as being a phychoneurotic T 
A. Yes. 
page 6 ~ Q. And you said that he was very·nervous and in 
an emotional condition Y 
A. Yes. 
Q. I-Iave you any doubt in your mind, or did you have 
when you reported this matter,-! will ask you this ques-
tio•n first: When did you make report to Dr. Winn, of Clarks-
villeY · 
A. December 7, 1932. 
Q. At that time, did you have any question in your mind 
about whether or not this man was really sick or merely feign-
ing some trouble Y 
A. No, I don't think so. I have a full copy of this letter, 
the report, to Dr. Winn. I don't think I did. 
Q. I call your attention, Doctor, to this language in the last 
paragraph of your letter: ''This man, in my opinion, is not 
consciously malingering, but I am not able to say. that he will 
not recover. '' 
A. Yes. ''The chances, however, are against his complete 
rehabilitation, for the reason that psychoneurotic states of 
this type, once they become fixed, seld01n entirely recover.'' 
Q. You completed that by saying·, ''I have advised that he 
not attempt to do any work for a time'' Y 
A. Yes. That was in Decen1ber, and when I saw him next 
July be was decidedly worse. 
Q. That short paragraph expressed your finding as of the 
fall of 19321 
A. Yes. I think, however, I would like to explain 
page 7 ~ what "Conscious maling·ering" is, if I may. 
Q. All right. 
A. Psychoneurotics are often subconscious malingerers, in 
which the patient is feigning disease without being conscious 
of the fact that he is doing so. For instance, an individual 
may develop a chain of symptoms for various reasons which 
are due to certain conflicts of mind, in which he is absolutely 
unconscious of the fact that he is doing so. The difference 
between a person who is consciously feigning disease and a 
psycl1oneurotic of a hysterical state is sin1ply that one is a 
conscious assimilation of disease and the other is subcon-
scious of the disease. 
Q. What you say is highly technical, but I understand this 
much from it, that a man may really be feigning that he is 
sick and can't work and may not intend to be feigning, but 
there is really nothing the matter? 
A. If he is convinced of it, there is very much the matter 
with him. It is as well recognized disease as cancer is. A 
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man may have· a co1nplete paralysis of one side, which may 
be enti~ely psyehogenetal and entirely due to something in 
his mind without any structural defect. We recognize the dif-
ference between functional disease and organie disease. This 
man has what I call a functional disease, a thing which is not 
any damage to his brain structure. 
Q. Do·n 't you brain specialists think all persons are more 
or less psychoneurotic? 
page 8 ~ A. I do not think so, no, sir. I am certain I do 
not. 
Q. You do not think there is such a being as a normal per-
son, do you? ' 
A. I think we are all abnormal at times. Certainly I have 
been. I think that all have periods in which we are all nor-
mal. I think the difference is whether we are able to conduct 
ourselves in a normal way and keep in the road and follow 
the crowd comfortably. vV e are normal if we can do that 
with normal variatio:r{, and if a person is entirely out, the·n 
he is. sick mentally and nervous. 
Q. You say that this is a functional disorder? 
A. Yes. He has some organic disorder which I have not 
gone into. He has a disease of the lung. 
Q. Don't these functional disorders clear up 1 
A. Yes, frequently. 
Q. What organic condition did you find? 
A. W c found a condition of the lung which we referred to 
Dr. Cole for diagnosis.. Not being an expert in diseases of 
the lung·s, I sent him to someone I thought knew something 
about it. 
·Q. Looking· back to your study of this man in the fall of 
1932, can you tell us whether or not his con~ition was such 
that experts like yourself n1ight differ as to 'vhether or not 
he was a maling·erer or really a sick man' 
A. Oh, yes. I think not ·necessarily experts but I think 
frequently medical men disagree. However, I have 
page 9 ~ expressed my very definite opinion. 
Q. But you are familiar with this sort of case, 
and you are familiar with the condition of this man, and the 
question is wasn't his condition such that experts would dif-
fert 
A. I don't think that they would about this man. I am 
not i·nfallible. I make mistakes, but I am giving my opinion as 
I positively believe it.-
Q. How do doctors determine, from a scientific standpoint, 
or in a scientific way, whether or not a man is feigning? 
A. That is a very difficult thing to do unless yon have had 
a great deal of experience. I was in the Army two years 
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handling home breakers, and in the State Penite'Iltiary as ex-
aminer, and I examined for the ·veterans Bureau for twelve 
or fifteen years, where men are constantly trying to put things 
over. 
Q. It is guess at last t 
A. No, I do not think it is a guess. 
Q. Will you not admit that it is highly speculative? 
A. It is an opinion, yes. ~Iany opinions are speculative. 
Q. In the last paragraph on the first page of your letter 
to Dr. Winn, of December 7, what did you state there about 
the tuberculosis? I cannot read it in this light. 
A. Do you mean about Dr. Cole 1 
Q. Yes. 
A. ''Dr. Dean Cole reports no active tuberculosis, although 
there were a few moist rales in the left apex.'' 
pag·e 10 ~ Q. That was Dr. Cole's report to you after you 
referred the patient to him~ 
A. Dr. Cole's report,. I believe, covers mQre than a fe·w 
moist rales. That must be an error. V/ e found a few rales in 
the left apex, and ref erred him to Dr. Cole. I believe Dr. 
Cole could testify to the fact that he found more than a fe'v 
moist rales. 
Q. Did I understand you to say that this letter is incor-
rect~ 
A. I say the fact that although-no, I beg your pardon; I 
am mistaken there. Dr. Cole reports no active tuberculosis, 
although I presume that he found a few moist rales. 
Q. Isn't it a fact that the common practicing physician 
couldn't find anything the 1natter with this man 1 
A. I don't kno,v. They must have. Dr. Frasia Jones, who 
is a general practitioner in Richmond, thought something 
was the matter with him, and he sent him to me. Dr. Winn 
had previously seen him and thought something was wrong 
with him. · 
Q. Isn't it true that what they thought was wrong with 
him you found not to be the case 1 
A. No. 
Q. Did you find tuberculosis? 
A. I was suspicious of it, and we sent him to Dr. Cole to 
determine that fact. 
Q. Do you know that he made this claim for disability on 
the ground that he had tuberculosis T 
page 11 ~ A. I do not know that. 
· Q. Did you know that Dr. Winn thought that he 
had some sinus trouble at the time that he was sent to you 1 
A. No, sir. I have no record of it. Dr. Winn, I think, 
did not send the patient to me, but Dr. Frasia Jones sent him. 
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Q. llave you any report fr01n Dr. \Vinn or Dr. Yancey 
about this man's condition? 
A. None whatever. 
Q. Did either of them report to you that the ma'll had men-
tal trouble Y 
A. Dr. Frasia Jones n1ust have thought that he had some 
for the reason that he sent hin1 to 1ne, but it all happened 
by telephone and I have no letter of reference. 
DR. DEAN B. COLE, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 
Examined by Mr. Thomas: 
Q. You are a practicing physician, I believe, Doctor? 
A. Yes. 
Q. Where are you located in the practice of your profes-
sion? 
A. Richmond, Virginia. 
Q. Tell the jury what training you have had? 
A. I do diagnosing, n1ostly chest w·ork. 
Q. I mean where did you take your medical 
page 12 } schooling1 
A. In Rich1nond, and graduated in 1917. 
Q. I-Iave you been eng·aged in the practice of your profes-
sion since that date~ 
A. Yes, sir. 
Q. Are you connected with any of the 1nedical institutions 
in Richmond or elsewhere G! 
A. Yes. I am associated i·n medicine at the Medical Col-
lege of Virginia and practice at the hospitals there-the 
Johnson-Willis Hospital. 
Q. Do you specialize in any particular branch of the prac-
tice~ 
A. I do internal 1nedicine, principally chest work. 
Q. Principally chest work? · 
A. Yes, heart and lungs. 
Q. In the course of your practice haYe you had occasion 
to examine the plaintiff in this case, Walter C. Erwin 1 
A. Yes. 
Q. Tell the jury when it was you made your examination 
or examinations of the plaintiff, and 'vhat you found? 
A. I first saw this patient, 1\fr. Erwin, on November 17, 
1932, in consultation with Dr. Frasia Jones and Dr. James 
\Villiams. We were seeing the patient for Dr. Gayle at that 
time. I next saw the patient on July 10, 1933, at my office. 
30 Supreme Court of Appeals of Virginia 
Q. What were your findings, Doctor, at the times of those 
examinations f 
A. This patient had a non-tubercular lung in-
page 13 ~ fection; he had an asthmatic bronchitis and recur-
rent bronchial asthma. 
Q. I did not get those disabilities f 
A. Asthmatic bronchitis and bronchial asthma. 
Q. Were you able to determine fro1n your examination, and 
did you arrive at a conclusion, as to how long these disabili-
ties had existed? 
A. No, I did n9t. The patient gave a history of being un-
able to work since-
Mr. Turnbull: (Interposing.) We object. 
The Court : Sustained. Go ahead. 
By Mr. Thomas: 
Q. Were you able to tell whether the condition was of r'e-
cent origin Y 
A. I thought not. 
Q. I did not get that. 
A. I thought not. 
Q. Based on your findings, Doctor, at the time of your ex-
amination of this n1an, what would you say with reference to 
his ability to work? 
A. He was unable to work. 
CROSS EX ... ~l\tiiNATION. 
By Mr. Turnbull: 
Q. Doctor, you say he was unable to work; with refer-
ence to which exmnination do you refer? 
A. Both. 
page 14 ~ Q. Tell the jury what you found wrong with 
him in November-on November 17, 1932? 
A. On· November 17, 1932, the patient 'vas ill in the hos-
pital. I saw him in consultation. Dr. Frasia Jones thought 
fie had tuberculosis. He had rather severe symptoms. I was 
unable to confirm· this diagnosis, and thought it a non-tuber-
cular infection. The patient was quite nervous and l1e was 
under the supervision of neurologists. I did not follow him. 
I just saw him a time or two in the hospital. He was a patient 
in the hospital. 
Q. I thought you said you sa'v him only once, and that was 
November 17th? 
A. I didn't say anything about once. 
Q. You saw him the first time on November 17th? 
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A. Yes. 
Q. How many times did you see him in November, 1932 T 
A. I couldn't say without looking at the record. Probably 
two or three tirnes. He was in the hospital, and I saw him 
just as I would see any patient who was confined in the hos-
pital. 
Q. What test did you make to find out what was the matter 
with his lung or chest? 
A. He was X-rayed, and we examined him as "\Ve examine 
all patients. He had the usual laboratory tests. 
Q. You say he was non-tubercular? 
A. Yes. 
page 15 ~ Q. And he had some kind of bronchitis f 
A. Yes. 
Q. What was there to cause you to form the opinion that 
l1e was not able to work? 
A. The patient might have pneumonia and not able to 
work. That is a non-tubercular lung infection. 
Q. Do you mean to say a patient with bronchitis can't work 
with that condition? 
A. Many of them cannot. 
Q. Is that a ten1porary disease or one of those fellows we 
never g-et ov:er it? 
A. l\fany of then1 never get over it. 
Q. Does it incapacitate every one that has it? 
A. Oh, no, but it incapacitated this man, however. 
Q. vVhat was your opinion in November when you saw 
him¥ 
A. The same as it is now. 
Q. I mean what was your opinion as to when he would be 
able to workf 
A. I didn't know when he would be· able to work, and I 
don't know now. 
Q. You do not say that he will not be able to work, do you? 
A. No, sir. 
Q. How long had this cough, "\Vhich resulted in this bron-
chitis, existed, in your opinion? 
A. I don't know. 
page 16 ~ Q. You don't kno'v whether it existed a month 
or two months~ 
A. I would say, if you want n1e to guess, twelve months. 
Q. I do not want you to g·ness. If you haven't an intel-
ligent opinion I would say I do not want you to give it Y 
A. I have an intelligent opinion, six or twelve months, and 
that is based largely on the man's history. 
Q. How long had the cough or asthma existed? 
A. That is what I am talking about. 
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Q. What two diseases did you say he had 1 
A. I said he had an asthmatic bronchitis and a bronchial 
asthma, both of which come under the classification of non-
tubercular, just as pneumonia. 
Q. How long does this usually last? 
A. What do you mean f 
Q. I mean the average case of bronchitis asthma and bron-
chial asthm.a 1 
A. Some as long as they live. 
Q. I ask the averag·e ¥ 
A. I don't know the average. I will say indefinitely, be-
cause I don't know. 
Q. Do you mean to say a man is not able to do any kind 
of work as long as he has this trouble~ 
A. It depends on the degree. S'ome are able to work. 
Q. You did not find anything else the matter with him f 
A. N o,v, wait a n1inutc. I think we found some-
page 17 ~ thing· else. I thinl{ we X-rayed this man's sinus. 
He had some trouble with the maxillary antrum-
the lext maxillary antrum. 
Q. When did you find that 1 
A. On July. 10, 1933, at the time I examined him in my 
office. 
Q.- That conditio'n did not exist when you examined him 
in November 1 
A. I don't know. 
Q. Well, why don't yon know. 
A. That is my privilege not to know: 
Q. No, it is not. If you examined him, wouldn't you have 
found outf 
A. Not necessarily. 
Q. Do you n1ean he could have had that sinus infection 
and you wouldn't have found it out? 
A. Why, certainly. _ 
Q. From the condition you found in July, how long would 
you say that it had existed? 
A. I don't kno,v. Sinus disease is one of those things that 
flares up. It goes and comes. He had a thickening on the 
X-ray which showed cloudy, and evidently he had had an in-
flammatory process sometime previously. 
Q. What do you mean by "sometime previously"? 
A. Oh, months. 
Q. How ma!ny months7 
A. It might have been a number of years. We 
page 18 ~ will say six months, perhaps, and maybe more and 
maybe less. 
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Q. As I understand your testimony, Doctor, a man might 
have sinus and you would not discover it¥ 
A. Yes. 
Q. And after you find that a man has got sinus, you can't 
tell how long the cause had existed which brought about the 
condition? 
A. No. 
Q. And you can't tell how long the condition may exist? 
A. No. 
Q. And the san1e thing applied to the antrum 1 
A. Yes. 
Mr. :Hutcheson: Doctor Yancey was summoned from Har-
risonburg, and we understood from counsel for these de-
fendants that there would be no objection to the introduction 
of a statement which Dr. Yancey furnished sometime ago, 
without Dr. Yancey bei'ng present. Are you gentlemen still 
of the same opinion 1 
Mr. Strickland: Your Honor, we are, and would like to 
introduce the same statement if we see fit. 
Mr. Turnbull: The same staten1ent which refers to the 
disability. 
Mr. I-Iutcheson: I wanted to have Dr. Yancey here if neces-
1 
·~ , .• , flfi' 
. . 11sary. 
page 19 } Note: Thereupon, the jury, at 5:15, was ad-
journed untillO o'clock tomorrow morning, Decem-
ber 21, 1933. 
niORNING SESSION. 
Boydton, ·virginia, December 21, 1933. 
The Court met pursuant to adjournment of yesterday. 
Present: Same parties as heretofore noted. 
DR. W. M. vVINN, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by ~Ir. Ifutcheson: 
Q. Dr. Winn, you live wheref 
A. Clarksville, Virginia. 
The Court: Dr. \Vinn has been practicing in ·Clarksville a 
good long time and is a qualified physician. 
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By Mr. Hutcheson: 
Q. Dr. Winn, in the course of your experience in prac-
ticing your profession at Clarksville, have you had occasion 
at any time to examine 1Ir. \Valter C. Erwin, the plaintiff in 
this casef 
A. Yes. The first time I saw hhn was in April, I think, 
1932. 
Q. Will you please tell the jury what his condition was at 
that time? 
page 20 ~ A. He came in and he ·was very nervous and 
complained of headache, sick ston1ach, and said 
whenever he worked it tnade him sick at the stomach, and a 
terrible headache, and aching all over, and was i•n a general 
rundown nervous condition. He had bronchitis, a bronchial 
condition, wheezing· in the chest. 
Q. Dr. Winn, was he, at that time, able to do any ·work? 
A. No, sir, I don't think so. 
Q. When did you last see him Y 
A. I saw him about two months ago, I think. 
Q. What was his condition at that time? 
A. It was not improved any, and his bronchial asthma was 
worse. 
Q. What about his nervous condition 1 
A. It seemed to be worse. 
Q. Have you seen hin1 at intervals frmn April, 1932, until 
about two months ago ·y 
A. Yes, sir. 
Q. What 'vas his condition during that time f 
A. It was bad, and in April, 1933, he had pneumonia. He 
had a very severe spell of p'nmunonia, and since his pneu-
monia spell he has been worse. His bronchitis has been con-
siderably worse. At tinws he has spells and can't get his 
breath, along with the asthma, and spits up blood and mucus 
and has periodical flares. 
Q. Has he at any time fron1 April, 1932, until a few· months 
ago, been able to perform work? 
~age 21 ~ A. No, sir. 
CROSS EXA~IINA.TION. 
By Mr. Strickland: 
Q. Dr. \V''inn, when did you say was the first time you saw 
this patient? 
A. In April, 1932. 
Q. Are you certain· about that? 
A. Yes, sir. 
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Q. Who had been his physician prior to that time, if you 
know? 
A. I think he told me he had been to see Dr. Yancey, at 
Chase City, and Dr. G. B. Barrow, who is in Staunton, Vir-
ginia. He works ·up there. 
By l\fr. I-Iutcheson: 
Q. At that time he was in Chase City? 
A. Yes. 
By ~fr. Strickland: 
Q. For what condition had he consulted Dr. Barrow, if you 
know? 
A. I don't know. 
Q. What history, if any, did he giv:e you with reference to 
the previous ailment 1 
A. I don't remember. He said Dr. Barrow was with him 
on several occasions. One time I think he got too hot-a sun 
stroke, or something of that kind. . 
page 22 ~ Q. How long did N.fr. Erwin represent to you 
it had been since he had been able to work, at the 
time he consulted you t 
A. How long had he been able to work before he came to 
me? 
Q. Unable to work-that is antedating the time of the first 
consultation with you! 
A. I don't know. 
Q. What representation, if any, did he make to you with 
reference to his inability to have been gainfully employed 
about the time he saw you? 
A. He said he had been suffering from this trouble for some 
right good while. He gave the history from the time he 
worked it made him sick-headache and sick stomach. 
Q. How long did he say that condition had continued? 
A. I don't remember. 
Q. Was it at your instance that he consulted Dr. Frasia 
Jones in Richmond f 
A. I advised him to go to see a neurologist, and it was 
after that time, I think, and he went to see Fra.sia Jones, and 
Frasia Jones referred him to Dr. Gayle of Richmond. 
Q. Now, was that consultation with Dr. Gayle by Mr. Er-
win after you had first seen him? 
A. Yes. 
Q. Were you present yesterday when Dr. Gayle testified? 
A. No, sir. I went home in the afternoon. 
Q. Did Dr. Gayle render to you a report of Mr. 
page 23 } Erwin's-condition as he had found it upon the ex-
amination? 
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A. Yes. I have it at my office, but I don't remember what 
it was. 
Q. Would you recognize a copy of that report if you see 
it? . 
A. No, I don't think so, not all of it, word for word, at any 
rate. 
Q. Do you know what this is, Dr. \Vinn (handing witness 
paper)? 
A. Yes. I have this letter in my office, I think. 
Q. By whom was it written? 
A. I presume it was written by Dr. Gayle. I-Iis name is 
signed to it. 
Q. Do you know his signature? 
A. I think SQ. 
Q. Is this his signature? 
A. I think ·so. 
Q. What is the date of that report, Dr. Winn 1 
A. December 10. 
Q. vVhat year? 
A. 1932. 
Mr. Turnbull: We want to introduce that (handing pa-
per to Mr. Hutcheson). 
By ~Ir. Strickland : 
Q. When was the first time you met Mr. Erwin 7 
A. I don't remember. I met Mr. Erwin before 
page 24 ~ I ever saw him professionally. 
Q. Where was the first consultation that he had 
with you-in your office or at his home? 
A. In my office, I think. I did not put down all these 
dates, and I don't ever put them down. It is just from what 
I can remember that I am telling you this. I am not sure. 
Q. At that time do you recall whether he had a pending 
claim for disability insurance? 
A. Do you mean for this insurance or some other? I don't 
remember, and I could not say. 
1\{r. Hutcheson: Dr. Gayle was on the stand yesterday. 
The Court: · Yesterday, for your accommodation, I was 
permitting you to put witnesses on very rapidly. 
Mr. Turnbull: The witness said that is a letter. 
Mr. Hutcheson: A part of that letter was read by Mr. 
Turnbull, and he can't say that he overlooked it. 
The Court: I overrule the objection. 
Mr. Hutcheson: We except. 
• 
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By Mr. Turnbull: Please file this as an exhibit with your 
deposition. 
Note: The paper referred to is filed marked Exhibit No. 1, 
and is as follows: 
page 25} EXHIBIT NO. 1. 
"R. Finley Gayle, Jr., M. D., 
Professional Building. 
5th and Franklin Sts., 
Richmond, Virginia. 
"James N. Williams, M.D., 
Associate. 
'~December the Seventh, 
1932. 
''Doctor William ~I. Winn, Jr., 
Clarksville, Virginia. 
'~My dear Doctor '¥inn~ 
RECEIVED 
Dec. 10, 1932 
No. 
"Mr. W. C. Erwin recently consulted me because of his 
nervous condition and has asked that I report my findings 
to you. ''This man is thirty-five years of age, has been mar-
ried ten years, has one child who is well and healthy, and 
none are dead. His wife has had no miscarriages. The 
family history is entirely negative, so far as the patient knows, 
except for tuberculosis, his ~other and two sisters having 
died of that disease. His occupation was formerly that of a 
farmer. At present he is able to do nothing. For some 
years he has been trying to run a chicken farm, but this 
has not been done by himself successfully, and his wife has 
had to take over all of the responsibility and most of the 
work. 
"The patient's past history shows that he had sunstroke 
in 1917, and again some years later in Clarksville, at which 
time Doctor Hoover, of that city, treated him. He states that 
he has always been nervous and that he had influenza in 
1930 and 1931. He had an appendectomy and tonsilectOJDY 
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at St. Elizabeth's Hospital, this city, in 1922. His 
page 26 ~ past history is otherwise negative. 
'' IIis habits are good except that he doesn't 
sleep well. He has only a fair appetite, his bowels are con-
stipated, and he fatigues easily. 
''He states that he has not felt well since 1917, at which 
time he was working out in the open while in the Army, 
and had a sunstroke. Since then he has had frequent pains 
in the back of his head, which radiates -down his back. A 
sunetroke several years later aggravated this condition, and 
since that time he. has not been able to work on the farm. 
In July, 1930, he had some pain in the left lower quadrant 
of his abdomen, which 'vas sharp in charact-er. All his symp-
toms increase materially when he becomes mentally tense, 
nervous, excited or worried about things. During the exami-
nation he became· tearful and emotional. 
''Physical examination showed blood pressure 130/85, 
heart normal, pulse 90, throat, teeth and arteries normal, 
nutrition good. Doctor Dean Cole· re·ports no active tuber-
culosis, although there were a few n1oist rales in the left 
apex. A cop-y of an X-ray report made November 18, 1932, 
is enclosed. Patient weighs 1731,4 lbs. in his clothes, thyroid 
is palpable, skin is moist. Neurological examination shows 
station steady, gait normal, deep and superficial reflexes active 
and equal, no Oppenheim, Babinski, Gordon, l{ernig, Chad-
dock or clonus. There was no increase in muscle tone· or 
muscle po,ver, no atrophy, no limitation of move-
page 27 ~ ment, no trophic disturbanoos, no asteriognosis, no 
·: adiadococenesia, no upp~r or lower ataxia, grip 
is equal and there are no involuntary movements and no 
tremors. Sensory exmnination, including pain, heat, touch, 
cold, position and vibratory, wa.s normal. There were no 
deformities, speech was normal. Pupils are equal in size, 
regular in shape, and react promptly to light and accommo-
dation. There is no diplopia, ptosis, nystagmus, exopthalmus. 
Ocular fundi are normal, cranial nerves are normal. 
''The patient had a spinal puncture at the University of 
Virginia Hospital· in August, 1932, following which he had 
a severe headache, with vomiting.. Spinal fluid Wasserman, 
cell count, pressure, etc. are said to have been negative. 
''Laboratory examination showed urine negative and blood 
Wasserman negative. Frequently repeated blood counts were 
done for the reason that on the .first ·examination the patient 
had a hemoglobin of 100 and a. red blood count of 6,240,000. 
These red counts and hemoglobin estimations were repeated 
several times, and it is thought that he does not have a 
• 
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polycythemia, and that the nrst one or two counts were 
probably in error. . 
"This patient's story, and the examination of his record 
obtained from the Veterans' Bureau, present a history of mal-
adjustment to life extending back just prior to or shortly after 
his discharge from the Army. I-Iis complaints have been 
largely those of headache and vomiting after exertion, 
especially in hot weather. I-Ie is asocial, emotion-
page 28 }- ally unstable, irritable, and shows paranoid re-
actions. He cries easily, and is beginning to get 
ideas of persecution towards the insurance company, the 
Veterans' Bureau and others. I-Iis wife is very neurotic, 
.and she probably unconsciously encourages him. The patient 
is very self-centered, is abstracted a good part of the time, 
and will talk about nothing but himself. He is apprehensive, 
anxious and fearful, and has shown definite evidence of de-
fective judgment. Whether he is able to work or not is of 
little importance, I feel, for the simple reason that he is 
positive in his own mind that he cannot do so, and whenever 
he makes an attempt he s·ets up a chain of psychoneurotic 
symptoms which I do not believe are feigned. It has been 
thought by previous examiners that he has had a personality 
change, and I am of a like opinion. He apparently has little 
insight into his condition. l-Ie is mentally tense, physically 
tense, and his wife tells me that he cares little for the com-
panionship of others. No delusions or hallucinations could 
be made out. My diagnosis is psychoneurosis, mixed type, 
severe grade, and I believe this man to be totally disabled 
at the present time. 
''This man, in n1y opinion, is not consciously malingering, 
but I am not able to say that he will not recover. The chances, 
ho,vever, are against his complete r'ehabiiitation:, for- the 
.reason that psychoneurotic states of this type, once they 
become fixed, seldom entirely recover. I have advised that 
he not attempt to do any work for a time. 
''Thanking you for the reference of this case, 
page 29 }- a11d with kindest regards, I am, 
"Very sincerely yours, 
FINLEY GAYLE.'' 
R~G/L. 
By Mr. Strickland: 
Q. You stated that since April, 1932, until the time of your 
last consultation with Mr. Erwin some few months ago, that 
he has been unable to do any ':vork; is that correct? 
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A. Yes, sir. 
Q. From the examination which you made in April, 1932, 
for what length of time, in your opinion, had this inability 
to engage in work extended prior to that tim~? 
A. I could not say, because it was the first time I had 
seen him. 
Q. Have you any opinion satisfactory to yourself? 
A. No, I could not say. 
Q. From the examination which you made, for what length 
of time prior to April, 1932, had Mr. Erwin suffe·red as the 
result of the diseases which you found existing at the time 
of that examination T • 
A. I could only go by his history, and I don't remember 
that. I think probably he had been disabled for some time, 
but for how long I could not say. 
Q. In your opinion, had he been disabled as long as six 
months? 
A. I can't say. 
page 30 r Q. Thirty days? 
A. I couldn't say because that was the :first time 
I had seen him. He probably had been disabled for a few 
weeks, but how long I couldn't say because it was the first 
time I had seen him. 
Q. The nervous condition which yon found existing in 
April, 1932, and his general run down condition and the dis-
tressing bronchial condition of his chest and the wheezing 
you found, do these diseases happen, concurrently and sud-
denly? 
A. No ; they are usually chronic. They flare up. 
Q. From your examinatio~ of Mr. Erwin in April, 1932, 
· is it your opinion that this condition was a chronic condition f 
A. Yes, sir, I think it was chronic with acute flare-up. 
Q. Have you an opinion satisfactory to yourself as to how 
long this had been a chronic condition f 
A. No. 
DR. H. C. COLEMAN, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 
Examined by Mr. Fiutcheson: 
Q. Dr. Coleman, you live in South Hill, do you not Y 
.A. Yes. 
Q. Do you know Mr. W. C. Erwinf 
A. Yes. 
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Q. How long have you known him? 
page 31 } A. Between twelve and fourteen years-about 
fourteen years, I think. 
Q. Do you remember having examined him professionally? 
A. Yes ; I examined his. eyes. 
Q. But you have not examined anything but his eyes Y 
A. No, sir. 
Q. You have known him about twelve or fourteen years, 
you say. How often had you seen him in the last two or three 
years Y You are an eye specialist, are you not Y 
A. Yes, an optometrist. 
Q. You do not do general practice 1 
A. No. 
Q. How often have you seen Mr. Erwin in the last two or 
three or four years? 
A. Sometimes I would see him two or three times a month 
and sometimes it would be around six or eight weeks. I 
imagine it would average about from five to six weeks. 
Q. Do you know what his condition was during 1931 Y 
A. I think I kiiow his general condition. 
Q. That is ·what I n1ean-his general condition, from your 
observation¥ 
~. My observation of him in 1931 was that he was in a 
weak condition physically. 
Q. That was what time in 1931, Doctor 1 
A. It was slight in the beginning, but seemed to have· 
increased in the fall. 
page 32 } Q. He was in a. weakened condition¥ 
A. Yes. 11 
Q. What has been his condition since that time, Doctor t 
A. I would consider his condition since then as almost 
physically incapacitated-more at times than others. 
Q. Is he able. to do any work? 
A. To just what degree do you refer¥ 
Q. I do not mean to be asking for an opinion. I will with-
draw that last question. 
Mr. Turnbull: We insist that the witness answer the ques-
tion. 
Note: The question was read. 
Mr. Hutcheson: Dr .. Coleman did not examine his physical 
condition. I withdraw the question on the ground that he 
is not qualified as an expert. 
The Court: You have the right to withdraw the question. 
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Mr. Turnbull: He withdrew it after he saw the witness' 
attitude. · 
The Court: It does not make any difference. Go ahead. 
Mr. Turnbull: A man does not have to be an expert in order 
to testify whether a man is disabled. . 
The Court: The question is withdrawn. Go ahead. 
By Mr. Hutcheson: 
Q. You saw 1\IIr. Erwin here today and yesterday, didn't 
you? 
A. Yes, sir. 
Q. How does his condition now compare with his 
page 33 ~ condition in the summer and early fall of 19317 
A. The impression I would have gotten from 
yesterday and today, if anything it is slightly a few degrees 
better than it was. 
Q. At the times you have seen him-and I believe you 
testified you visited him at his home-have you seen Mr. 
Erwin doing any work from the time you saw him in 1931? 
A. I have not seen Mr. Erwin doing any work, I don't sup-
pose, from 1931 up to now unless taking a bucket of water 
or something like that. I have not seen him taking a plo,v, 
or hoe, or ax, like that which I would consider laborious. 
Q. What is his occupation' 
A. Farmer, I guess, a:nd chicken business-general farm-
ing. I guess you might class it general farm work along 
the line of raising chickens. 
Q. Yon have seen him do no work since early in 1931 
other than what you detailed? 
1 
A. No, nothing I would consider more than taking a bucket 
iof water and carrying it to a trough or something like that. 
CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. Doctor, do you know why he has not done any· work 
since early in 1931 Y · 
·A. No more than just his general condition, so far as I 
know. 
page 34 ~ Q. · When did you examine his eyes, Dr. Coleman f 
A. I have examined him hvo or three times. I 
will have to give you an approximate idea. 
Q. That is all I want. 
A. As far back as 1923 and 1924, and I guess 1926 and 
1927,_ and I think again probably in 1929. 
Q. In '23, '27 and '29 1 
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A. That is just approximately. 
Q. Dr. Coleman, are you related to Mr. Erwin in any way! 
A. I married 1\iirs. Erwin's niece. That explains my being 
in the home; 1\'Irs. Erwin was associated ''rith my wife in the· 
Red Cross. Her mother died in childhood, and they were 
in adjoining homes, and she '\Vas almost6 "left as a mother to 
my wife, and I met my wife in her home. 
Q. Do you know when Mr. Erwin stopped work on· account 
of his condition-'\vhat year or what time~ . 
A. The impression I have got, Mr. Turnbull, in 1931 his 
condition became such that he left off a part of his duties 
on the farm. That is the impression that we got. He grad-
ually commenced to drop off, and he was not physically able 
to carry on, and he would leave off :first one thing and then 
another. I do not think there was any sudden stop in his 
activities. 
Q. Did that begin in the ·early part of 1931 or prior to 
that time? 
A. I do not think it was noticeable prior to 1931, 
page 35 } is my recollection. 
Q. Do you know when he quit work altogether-
'vhat time of year tl1at 'vas? 
A. Some time, I think, last winter. When we knew any-
thing, he had a severe spell of sickness, and Mrs. Erwin wrote 
my wife, and we drove up there, and there was a nurse in 
attendance. ' 
Q. You say that you have not seen him or known him to 
do any work since some time in 1931? 
A. My recollection is that he gradually commenced to leave 
off one duty after another from 1931 until in the fall or early 
winter of 1931 he 'vas not doing practically anything. 
Q. That '\Vas in the early fall or winter of· 1931 f 
A. Yes, sir. 
Q. "What did he say '\Vas the· matter with him? 
A. That is the thing that he -didn't seem able to say. H~ 
said that he could not sleep at all. My recollection is that 
he had trouble about sleeping and a general weakened con-
dition, and I think l1e remarked something about some phy-
sician had told him something about tuberculosis infection 
or something like that. · 
Q. Did he complain of anything in the nature of sinus 
trouble? 
A. No more that I can recall unless a general cold in the 
general sense of the word. 
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page 36 ~ MRS. W. C. ERWIN, 
. a witness on behalf or the plaintiff, being duly 
sworn, testified as follows ~ 
Examined by Mr. Thomas : 
Q. Mrs. Erwin, I r think you are the wife of the plaintiff, 
Mr. Walter C. Erwin Y 
A. Yes. 
Q. When w~r,e you and ~{r. Erwin married f 
A. September 22, 1921. 
Q. Where have you and your husband lived since that 
time? 
A. At my old home· place in Mecklenburg County near 
Clarksville. 
Q. In Mecklenburg County f 
A. Yes. 
Q. What has been the occupation or line of work followed 
by you and your husband since your marriage Y 
A. Farming and poultry raising. 
Q. Mrs. Edwin, did, your husband have an insurance policy 
with the Philadelphia Life Insurance CompanyY 
A. Yes, sir. 
Q. When did he first obtain a. contract of insurance with 
that company 7 . 
A. He took out the :first policy the 20th of January, 1927. 
Q. January 20, 1927 f 
A. Yes, sir. 
Q. What did that policy insure your husband against? 
A. It had a disability clause· in it. 
page 37 ~ Mr. Turnbull: We say, if your Honor please, 
that this witness cannot testify as to that. 
The Court: Yes, the policy speaks for itself. The ob-
jection is sustained. 
By Mr. Thomas: 
Q. What became of that first policy, Mrs. Erwin, that your 
husband obtained on January 20, 1927Y 
A. It was wha.t was called a five year term policy. At 
the end of :five years the agent told us-
Mr. Turnbull: (Interposing) That is going into the same 
thing. 
The Court: Objection sustained. 
Mr. Thomas: I want the witness to say what became of 
it so we can introduce it .. Upon the failure of the defendant 
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to furnish it, we are entitled to parole evidence to show that 
the former policy carried a. disability clause. 
The Court : This witness may testify that the first policy 
issued was turned over to the insuranc-e company for the 
policy which he now has. The '"itness has so testified. 
~fr. Turnbull: That is all right. 
Mr. Thomas: Now, we ask for the original policy that 
·was held by the plaintiff, and which was given hack to the 
company and returned for the policy 'vhich we now hold, 
to be filed as an exhibit in this case. 
page 38 } A'Ir. Turnbull: If your Honor please, this is 
. the first notice that we have had. 
The Court: Go to your room, gentlemen. 
N \)te : The jury retired fron1 the court room. 
Mr. Turnbull: We think the witness should be excluded. 
Note: The witness was told to leave the court room. The 
matter was discussed between court and counsel, the Court 
stating that the discussion 'vas not for the record. 
The Court: Objection sustained. You only sued on the 
1932 policy. You are limited to the 1932 policy. You cannot 
use the other except to show that the last policy 'vas issued 
for a valid consideration, namely, the surrender of the 
previous policy. 
Mr. Hutcheson: We are suing upon a contract of insur-
anc-e. The contract of insurance was continued from 1927. 
That was a term policy. Under the provisions of that policy, 
a.t the· expiration of five years from its date it had to be 
converted. Under the new policy, the insured has the same 
rights, no more and no less, that he had under the contract 
of insurance. Your lion or's ruling 'vould indicate that your 
Honor has in mind that the issuance of this policy was a 
novation. 
The Court : I am basing my ruling on your notice of motion. 
:Wir. IIutcheson: That notice of motion refers to the original 
policy. 
page 39 } The Court : I 'vill let you amend. 
~Ir. Hutcheson: This notice of motion says that 
he was disabled for three months next preceding the date of 
January, 1932. The notice of motion as a whole clearly gives 
them notice. 
The Court: You have stated you have sued, but I say 
you have not sued that way. 
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Note: The matter was further discussed between Court 
and counsel. 
The Court: My ruling is that you cannot go back to the 
date of this policy to show disability. 
Mr. Turnbull: Your Honor holds that they are bound by 
the policy of 1932, the policy that they are suing on? 
The Court : Yes. My ruling is on the question of plead-
ing. You can have the opportunity to amend. 
Mr. Thomas: I ·want the record to show this one thing 
further: It is a requirement of this policy, or contract of 
insurance, that the insured was to have been totally disabled 
for a period of three months before he was entitled to com-
mence receiving $50 a month benefit under the policy. In 
the latter part of our notice of motion, in addition to what has 
been stated, W·e make the further allegation that all of the 
conditions that transpired have been met 'vhich must take 
place to enable the plaintiff to these benefits, there-
page 40 ~ by futlH~r alleging that the man has been totally 
disabled for three months prior to January, 1932, 
while we were covered by a contract of insurance ~ith this 
company. 
The Court: The record will show that the Court's ruling 
is that under the pleadings in this case, you are limit.ed to 
the policy upon which you sued, which was issued in January, 
1932, and that these gentlemen have been offered and are 
now offered the opportui)ity to amend their pleadings if 
·they want to make a case in accordance with their statement 
in court. 
Mr. Thomas: We want the· record to show our exception 
to the Court's ruling. In addition thereto, we wish now to 
offer to amend the notice of motion at Bar to the extent of 
meeting the objections urged by counsel for the defendant, 
"provided such amendment does not occasion or require any 
continuance of this case. 
Mr. Hutcheson: Furthermore, we would like to state that 
the defendant here could not be heard to complain because 
all the records in this case, including the first contract of 
insurance of 1927, are in the possession of the defendant. 
They have known all along the contents and the issues, and 
we could not produce the orig·inal policy of 1927 under any 
circumstances. It was given back to the company in exchange 
for a new policy. The policy, we presume, is with .. · 
page 41 ~ out the state- that is the policy of 1927. The com-
pany is a non-resident of this state,. and it could 
not be obtained by us. 
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-
Mr. Turnbull: Have you ever asked for it? 
Mr. Hutcheson: I don't know whether we have, or not. 
~Ir. Turnbull: I Imow you have not. 
The Court: It is stated by counsel for the defendant com-
pany that the policy mentioned, issued in 1927, has never 
been requested by the plaintiff. 
Mr. Hutcheson: We ask for it now. 
Mr.t Turnbull: Our answer to that is that we are prepared 
to produce it at the time to produce· it under the pleadings. 
They have requested to amend the pleading provided your 
Honor will state beforehand, as I understand the motion, that 
you will not grant a continuance, so I have no idea you 
will so rule 'vhile 'vaiting for the matter to be put in some 
shape. 
Mr. Thomas~ We did not ask you to rule first whether 
you would grant a continuance. I think it would be· up to 
counsel for the defendant to give your I-Ionor ·some sugges-
tion or intimation if they would agree to an amendment to be 
made at Bar to meet their objection. 
Mr. Hutcheson: Bef-ore your Honor passes upon it, we 
think counsel for the defendant should indicate their atti-
tude with respect to our request that the original policy 
be presented. 
page 42 } :.M:r. Turnbull: I would like to say this, in reply: 
these gentlemen lo1ew when to amend their plead-
. ings. I think that they should offer the amendment so that 
counsel and the Court may know what their case is. So far 
·as we are concerned, we came here only to defend as to the 
policy of 1932. We have no witnesses, and do not have the 
policy, and we are not prepared to meet any issue except 
that alleged in the notice of motion. . 
The Court: The ruling of the Court is that under the 
practice in Virginia, a very liberal practice as to amendments, 
these gentlemen for the plaintiff will be allowed to amend 
their pleadings now; that the same will have to be presented 
in writing, that time ·will be given to- present them in writing, 
and then the: Court will hear from counsel on both sides as to 
a continuance. Furthermore, that the amendm·ent offered 
orally is not such an amendment that the Court can pass on. 
Before the Court can pass on the amendment, it must be 
presented in writing. The Court will adjourn for thirty 
minutes to give you that opportunity. · 
Mr. Hutcheson: Will counsel for the defendant state 
whether they will let us have the original contract of in-
surance? 
Mr. Turnbull: We haven't got it. We don't know·whether 
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the company has it, ·or not. I suppose that they 
pa.ge 43 ~ have, but we do not know. 
Note : Thereupon, at 11 :30, a recess was taken. At the 
expiration of the recess, at 12 :15, the Court reconvened. 
Mr. Hutcheson: We offer to amend "by the change of the 
word 'policy' appearing in line 18, of page 1, to the word 
'contract' and following the comma after the date January 
23, 1932, in line 19 add the words 'which said contract dates 
from January 20, 1927' ''. 
Note: Counsel for the plaintiff stated that the amend-
ment was ·offered subject to withdrawal if counsel for the de-
fendant objects to proceeding ·with the case and the Court 
be of opinion tha~ a continuance should be granted by virtue 
.of an amendment. 
The Court: Take this for the record: This amendment 
is offered by these attorneys, and everything that they said 
about the conditions and what they want to do is stricken 
from the record. 
Mr. Turnbull: Now, if your Honor please, we object to 
the amendment, or to the allowance of the amendment of-
fered by these gentlemen, on the ground that it is more than 
a substantial amendment to this pleading, but in vie'v of 
what they have heretofore stated in this court, it is such an 
amendment to the pleadings as to bring about or rather to 
allege a new suit. They are· suing on a different 
page 44 r contract and a new contract. While you can a:Q].end 
. pleadings in Virginia in substantial fashion, you 
cannot amend so as to make a new cause of action. 
Note : After fut·ther argument, the Court allowed the 
amendment. 
Mr. Turnbull: We except to your Honor's ruling. We 
ask that the case be continued until we can have time to 
prepare it, and we ask that these gentlemen be required to 
pay all costs. 
The Court : I will grant a continuance. I think you are 
entitled to it. 
Mr. Turnbull: If we are entitled to a continuance, doesn't 
your Honor also think that we are entitled to costs Y 
The Court: What do you want to do about the continuance? 
He is entitled to it under the rule. 
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Mr. Thomas: We want to note our exception to the ruling 
of the Court in granting a continuance on the defendant's 
request. 
Mr. Turnbull: We except to your Hon_or 's ruling in allow-
ing the amendment. 
The Court: State why you ask for a continuance. 
Mr. Turnbull: We ask for a continuance under the pro-
visions of section 6104 of the Code. It is a material matter, 
and it gives right to a continuance and also the 
page 45 } right to require the plaintiff to pay the costs as a 
condition precedent to prosecution of this suit. 
Note: After further argument by counsel, the following 
occurred. 
The Court: I ·will grant tl1e continuance with the stipu-
lation that each side pa.y its own costs. 
Mr. Turnbull: That is all right. We are not opposed to 
that. 
Mr. Thomas: V\T e wish the record to sho'v our exception 
to the action of the Court in g·1·anting a continuance to the 
defendant for the reasons already stated by the defendant. 
Our position in this matter is that the amendment offered 
here this morning is not in any sense an amendment that 
ma.y be termed a new cause of action or bringing into this 
suit some substantial Inatt.er that we are not already-
The Court: (Interposing) Are you not arguing right in 
the teeth of the ruling I 1nade before we took the recess Y 
Mr. Thomas : We do not mean to do that. · 
The Court: You have already stat.ed that in the record. 
1\{r. Thomas: The only possible reason, to our 'vay of 
thinking, that would justify a continuance on the·. request 
of the defendant would be that he is in any way taken by 
surprise, and wa are- pre-pared to show as this case 
page 46 } progresses that they have not been taken by sur-
prise, and propose to show it by an admission by 
the defendant's chief counsel, in which he proooeds to set 
out that he is thoroughly familiar with this case, and then 
goes on to state that this company did, on January 20th, 
1927, issue a five year term policy to Walter C. Erwin_ for 
$5,000. • • • We are not asserting a new claim, and we 
think that we should be entitled to go ahead and finish the 
case. In view of the Court's ruling that we must submit 
to a continuance, we ask to withdraw the plea. 
The Court: I will allow you to withdraw your amend-
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ment, and it is so ordered. The amendment will be copied 
into the record. 
Note : The amendment as filed is as follows: 
''Virginia: 
In the Circuit .Court of Mecklenburg ·County. 
AMENDMENT OF NOTICE OF MOTION. 
W. C. Erwin 
v. 
Philadelphia Life Insurance Company. 
''By the change of the word 'policy' in line 18, of page 
1 to the word 'contract' and following the comma after the 
date January 23, 1932, in line 19 add to the w·ords 'which 
said contract dates from January 20, 1927 '. '' 
Note : The jury returned to the court room. 
page 47 ~ MRS. W. C. ERWIN, 
a witness for the plaintiff .takes the stand for fur-
ther direct examination, and testified as follows: 
Examined by Mr. Thomas: 
Q. Mrs. Erwin, who, at the time your husband first applied 
to the Philadelphia Life Insurance Company for insurance, 
was the examining physician? 
A. Dr. Barrow. 
. Q. Do you know his full name f 
. A. Dr. G. B. Barrow-Dr. George Barrow. 
· Q. Do you kno,v, Mrs. Erwin, what was Dr. Barrow's posi-
tion with the Philadelphia Life Insurance Company at that 
time? 
A. No, sir, I don't know. I suppose that he was-
Mr. Turnbull: (Interposing) Wait a minute. 
The Court: She cannot say what she supposes. The ob-
jection is sustained as to that question. 
Mr. Thomas: At this point, your Honor, we wish to in-
troduce the policy dated January 20, 1932, issued by the 
Philadelphia Life Insurance Company to the plaintiff, Walter 
C. Erwin, and attached thereto and made a. part thereof 
is an exhibit which is the original medical examination, or 
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a photostatic copy of the original m·edical examination, certi-
fied, made at the time of the issuance of the first policy on 
January 20, 1927, and from which photostatic copy it appears 
that the doctor just referred to and named by the witness 
was the defendant company's examining physician. 
page 48 r Note: The policy ref-erred to is £led marked 
"Plaintiff's exhibit No.1, December 21, 1933, W. C. 
Erwin v. Phila. Life Ins. Co." 
By Mr. Thomas: 
Q. How long had you and your husband known this examin-
ing doctor! 
A.. I had known him ever since he came to Clarksville, 
and my husband ever since we had been married. 
Q. What relation was he to you and your husband! 
A. Family doctor. 
Q. And how long had he been your family physician Y 
A.. Ever since he moved to Clarksville he had been mine, 
and since we were married he had been my husba11:d 's. 
By the Court: That is indefinite. How many years Y 
A.. I should say about 'hventy-five years. 
By ~Ir. Thomas! 
Q. In the twenty-five years had he been knowing your 
husband? 
A. No ; since we were married. 
Q. And how long have you been married 7 
A. Twelve years. 
Q. Was it the examining doctor who filled out the medieal 
examination and certificate? 
A.. Yes, sir. 
Q. After obtaining this first policy, in January, 1927, and 
tl1at examination being made of your husband by the doctor 
of the Philadelphia Life Insurance Company, did 
page 49} that company ever again have your husband 
examined! 
A. Yes, sir. 
Q. When was it? 
A. In 1930. 
Q. And what was the purpose of the company in examining 
your husband again in 1930¥ , 
A. We applied for a policy for little son. 
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· Q. And in that policy did you also apply for total dis-
ability? 
A. Yes, sir. 
Q. Was it granted Y 
A. No, sir. It was turned do,vn. 
Mr. Turnbull: I do not see the relevancy of that evidence. 
He is asking about a policy applied for by the son, and it wa.s 
turned down. 
TheCourt: ~hyY 
Mr. Thomas : The company, among· other things, is saying 
that this man, if totally disabled at all, 'vas not totally dis-
abled back to the point that 've are claiming. 
The Court: You are claiming total disability only to Jan-
nary, 1932? 
Mr. Thomas: We claim that the company had notice. 
The Court: Did she say the company examined the man 
himself! 
Witness : Yes, sir. 
page 50 ~ Mr. Turnbull: I did not understand it. 
Witness: We applied for a policy for the son 
and they examined him also. 
The Court: I think that is proper. 
By Mr. Thomas: 
Q. What has been J\t[r. Er,vin 's condition of health for the 
past two and a half or three years, based on what you have 
seen and known of hin1? 
A. In 1931, in the spring, I could see that he began to go 
back, and through that summer he got worse, and we called 
in Dr. Yancey, from Chase City, and he examined him and 
said that he should have a sleeping porch and take so much 
rest each day, that he was not able to work, and from then 
the burden has practically been thrown upon me, and he has 
had little that he could do at all. 
Q. Will you state when his condition reached the point that 
he had to give up work, as you say? 
A .. About October 31. 
Q. Did you make his position known to the defendant com-
pany, the Philadelphia Life Insurance Company? 
A. Yes, sir. 
Q. What, if anything, did the company do towards trying 
to :find out or ascertain the true condition of your husband f 
A. They sent me a statement to fill in, and when they sent 
it I did not understand it exactly, and: so, as soon as we could 
-he was not well, and we never did get down to see the 
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agent as soon as we should-but as soon as we could 
page 51 ~ we went to see him, and he said that he would-
Mr. Turnbull: (Interposing) We do not know who she 
is talking about. 
Witness: ~{r. T. E. Warriner, at Lawrenceville. 
Mr. Turnbull: He was not the agent of the company. 
Witness : He was when we took it out. 
Mr. Turnbull: lie was then, but not at this time. 
By Mr. Thomas: 
Q. Through what agent did you obtain the policy in Jan-
nary, 1927! 
A. Through Mr. Warriner. 
Q. And through what agency did you obtain the exchange 
of policies Y 
A. Through Mr. Wa.rriner. 
Q. When was it you had the conversation Y Was it in con-
nection with the exchange of policies? 
A. Yes, sir. 
Q. After your husband became sick in the. summer or fall 
of 1931, and you made his condition known, what did War-
riner tell you' 
A. Mr. Warriner told us it was about time to exchange the 
policies, as he called it. 
1\Ir. Turnbull: If your Honor please, we think that we 
should be heard in some way at this time on the question of 
what Mr. Warriner told her. We· know that Mr. Warliner 
was not-the agent at this time. 
page 52 } The Court: Gentlemen of the jury, you will 
retire and come back into court at 2 o'clock. 
Note : The jury retired. 
The Court: Gentlemen, you can proceed with the exami-
nation of the witness when the jury gets out. 
Mr. Turnbull: If your I-Ionor please, they cannot prove 
agency in this sort of fashion. 
The Court: Let me see what the witness will state. 
Mr. Thomas: I want to understand from counsel-I un-
derstand it is their. contention that Mr. Warriner, at the tirn13 
the policies were exch~nged, did not represent the company? 
Mr. Turnbull: No. 
Mr. Thomas: I want to call your attention that he· nego~ 
tia.ted and signed the certificate. 
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.Mr. Turnbull: Mr. Wardner had resigned, as must be 
well known to the plaintiff and to Mrs. Erwin, at. the time 
Mrs. Erwin had this correspondence with 1\f.r. Warriner, 
and he did not represent the Philadelphia Life Insurance 
Company. These people applied to Mr. Warriner, and he 
wrote to them, and I think I have the copy of his letter that 
he did not represent the Philadelphia Life Insurance Com-
pany, and he, as their friend, undertook to get this exchange 
of -policies. The only time tha.t he was agent of the Philadel-
phia Life Insurance Company, if he was agent 
page 53 r at all, was that he asked the Philadelphia Life 
Insurance Company to send the policy to sleliver 
and take up the other. We admit that he did it at once, 
but we say that he was not the agent. 
The Court: He signed as witness. 
Mr. Turnbull: But not as agent, and we deny that he was 
agent at any time. 
The Court: He signed as witness, and the other as Mr. 
Winn. 
Mr. Hutcheson: We claim he was agent in 1927. 
The Court : Yes, he was agent then. 
Mr. Hutcheson: In negotiating the exchange of policies,. 
the policy was delivered to him by the company. We think 
it is in line of agency. 
T11e Court: Examine the witness and see what she has 
to say about it. 
Mr. Thomas: 
Q: Just state what took place between you a.nd this Mr. 
Warriner in connection with the exchange of these policies t 
A. He stated to me that we had better wait, that it was so 
near time to exchange policies, before we put in for dis-
ability. It was in December I 'vent there, and it was just be-
fore Christmas, I think Christmas eve, and the change wa.s 
to be the 20th of January. So he said to just wait until 
then, and we had the slips to fill in, and he ex-
page 54 r changed the policy for us, and then we put in for 
· disability. 
Q. Did you later go back to see ~Ir. Warriner to get your 
new policy! 
· A. Yes, we got it from him. We went back to get the policy 
from him. 
Q. Did Mr. Warriner, at that time, tell you whether or not 
he ·any longer represented the company? 
A. He said that he was not the agent, but that he repre-
sented for the company for all his old-I don't know what 
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you would call it, but- all the· old policyholders, and that he 
looked after it for the company and they allowed him to. That 
is what he said. 
Q. Did the Philadelphia Life Insurance Company, by per-
sonal representative or by letter, or otherwise, have anything 
to say to you or your husband that Mr. vVarriner was not 
their agent 1 
A. No. All our business has been through Mr. Warriner 
in that way, and l\{r. w arriner had written to the company 
for me for different things. 
Q. By whom was the first policy delivered to you Y 
A. By l\{r. Warriner. 
Q. By whom was the second policy delivered to you 7 
A. Mr. Warriner. 
The Court: I do not see the materiality to the issue in 
the case. Whether the man 'vas agent, or not, he has not 
said anything. . 
page 55 ~ Mr .. Thomas: Only when you get back to the 
vague question of la"r that counsel will meet us 
. with later on in this court or in the Court of Appeals, and 
we want the record to show that the company's own agent-
we~ want the record to sho'v first, back in May, 1930, the com-
pany, through its own ei?amining physician, ascertained this 
man's condition. Then later, through the company's own 
agent-at least the agent for this purpose, if the agency had 
terminated for other purposes-
The Court: (Interposing·) That he applied for disability, 
and that they held .on to the policy? 
Mr. Thomas: Yes, sir, and the company, through this man, 
negotiated an exchange of policies. The reason that she did 
not apply under her own policy, following the advice of the 
company's agent with whom she had obtained the first policy-
Mr. Turnbull: (Interposing) If your Honor please, all of 
that, as I understand it, is trying to build up the case in 
1927, the amendment as to which has been withdrawn. The 
Court can only look to the p"rovisions of the policy of 1932. 
We submit all the evidence of this witness is immaterial 
and irrelevant to the issues involved in this case. We sub-
mit further that they cannot prove agency in this manner. 
They have not shown and cannot show in this manner that 
Mr. Warriner 'vas the agent of the company. In-
page 56}- deed, Mr. Erwin has stated that Mr. Warriner 
was not the agent of the company but that he repre-
sent-ed the old policyhold-ers and took this matter up with 
the company. Therefore, she knew at the time Mr. War-
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riner 'vas not the agent of the company. You cannot prove 
agency by admissions ·Of the agent. 
The Court: All testimony of this witness as to conver-
sations with lVIr. Warriner is stricken from the record. 
Mr. Hutcheson: Vl e stated, by withdrawing the amend-
ment, as I understood, we 'v-ere understood as having no 
rights under the 1927 policy. 'Ve want the record to show 
that we haven't our rights under the 1927 policy. 
At 1 o'clock the Court took a recess for lunch until 2 
o'clock. 
page 57 ~ AFTERNOON SESSION. 
Boydton, .Virginia, December 21, 1933. 
The Court met at the expiration of the recess. 
Present: Same parties as heretofore noted. 
MRS. W. C. ERWIN, 
a witness for the plaintiff, recalled, testified as follows: 
Mr. Turnbull: There is one matter that we want to get 
clear: In the confusion of the various movements this morn-
ing, I am not certain what the record shows about any testi-
mony by this witness as to what was in the policy of 1927. 
The Court : That has been cut. 
Mr. Turnbull: That is my recollection. 
The Court: I have allowed to go before the jury only as 
to what this man was examined by the company's physician 
at the time her son took insurance. That is all. 
By Mr. Thomas: 
Q. Not following any further what you were testifying 
about seeing l\fr. Warriner in connection with your husband's 
condition, what further effort, if any, did the company make 
to ascertain your husband's condition by way of coming to 
see him or having him examined! 
The Court: When? 
Mr. Thon1as: Following the time you excha~ged 
page 58 r these policies, in January, 1932, on down to the 
present time. 
A. They asked if we would cooperate with them, and 
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asked my husband if he would go to Charlottesville and be 
examined by their doctor. 
By Mr. Thomas : 
Q. The company requested your husband to go to Char-
lottesville and be examined by the company's doctor? 
· A. Yes, sir. 
Q. Did your husband go as he was requested to do? 
A. Yes, sir. 
Q. How long 'vas he gone 1 
A. They said it would take four to seven days to h•3 up 
there, and ;he 'vas gone nearly two weeks. 
Q. Do you remember about when that was? 
A. The last of July and first of August. 
Q. What year¥ 
A. 1932. 
Q. The last of July and the first of August, 1932f 
A. Yes, sir. 
Q. Following his return home, did the insurance company, 
or any of its representatives, then, or at any time since then, 
tell you what they found in reference to your hushanrl's~ 
condition¥ 
A. No, sir. 
Q. They have not? 
A. No, sir, they have not. 
Q. Who has been doing the work on this place 
page 59 } that you and your husband live on during the year 
1933? 
A. I have, with a little help. 
Q. What help have you had f 
A. Just a. little day labor when I 'vas able to pick it up. 
Q. What work on the place, during the year 1933, has been 
done by your husband 1 
A. Not any. 
Q'. Going back to the year 1932, who did the work on that 
place in 1932? 
A. I did most of it, and a colored boy, when I could hire 
one. 
Q. What part of the 'vork, during the year 1932, was done 
by your husband! 
A. He milked one cow a few times-very seldom is all. 
Q. What reason, if a.ny, was there for your husband not 
doing the work, or assisting in doing the work, on the place 
during the year 1933 and a large part of the year 19321 
A. The doctors have told him not to work. 
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CROSS EXAMIN ... ~ TION. 
! By Mr. Turnbull: 
Q. I understood you to say, Mrs. Et·win, that your husband· 
' hns been totally disabled since October, 1H31; is that correct! 
Jt. 1res, sir. . 
Q. In the bill of particulars in this matter, the plaintiff~ 
your husband, has specified the nature of his disability to be 
chest pains, headaches, fatigue, insomnia, cough, 
page 60 ~ nervousness, hysterical, crying spells, spitting 
blood, loss of weight, shortness of breath, difficulty 
in breathing, loss of appetite, soreness of throat, trembling 
of muscles, and a generally weakened, run down and disturbed 
physical, nervous and mental condition. Can you tell us when 
he first had these chest pains ? 
A. Along in the fall of 1931. It might have been in the 
summer and fall of 1931. 
Q. When did he first have these headaches Y 
A. He had the headaches along then, and he has had head-
ache! a little bit before that. Any of us have headaches some-
times. We are all subject to headaches. 
Q. Were the headaches that he had during 1931 and during 
1932 and 1933 any more than the headache which the average 
person has, do you thing Y 
A. Yes, I think so-more than the average person has. 
Q. Were thos·e headaches of that sort prior to 19317 
A. I don't understand you. 
Q. Did he suffer from severe headache prior to 1931? 
A. No, not like that. 
Q. Ho'v long has he suffered from fatigue and insomnia? 
A. Since 1931. 
Q. Did he suffer any that year with those things-fatigue 
and insomnia Y 
A. In 1931? 
page 61 f Q. Yes. 
A. Along in the fall of 1931. 
Q. Was that the beginning of thes·e troubles Y 
A. In the spring and fall of that year, yes, sir. 
Q. What about this cough Y 
A. It was about the same time. They all began along 
about the same time. 
· Q. Do you mean to tell us that all of these various troubles 
which I have read began in the early part of 19317 
A. Yes, sir. He had the flu in the early part of 1931. 
Q. He had flu then Y · 
A. Yes, sir. 
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Q. And, as I understand, these troubles developed at that 
time and continued to get worse until the fall of 1931, at 
which time he ~came totally disabled? 
A. Yes, sir. 
A. L. YOUNG, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by ~{r. Hutcheson: 
Q. Mr. Young, where do you live¥ 
A. Skipwith, Virginia. 
Q. You know ~Ir. W. C. Erwin? 
A. Yes, sir. 
Q. How far is your home from him 7 
page 62 } A. About two miles. 
Q. 1\{r. Young, how long have you known Mr. 
Erwin? 
A. Ten or eleven years. 
Q. Did you see him during the year 1933! 
A. Yes, sir. -
Q. What was his condition with respect to his health and 
your observation of him 1 
A. In April, 1933, I came off a trip, and my wife informed 
me that Mr. Erwin was seriously ill-
The Court: You cannot testify to that. 
By Mr. Hutcheson: 
"Q. That is hearsay. Did you go to his house! 
A. Yes, sir, we went down that night to see about him and 
to see what I could do for him. 
Q. What was his condition f Was he up and about Y 
A. No ; he was in bed and had not a trained nurse, and 
I offered my services and stayed with him. 
Q. How long did you stay with him f 
A. Off and on about four months. 
Q. What was the matter with him Y 
A. I couldn't say myself. The doctors said several dif-
ferent ailments. 
Q. Was he able to work? 
A. No, sir. 
Mr. Turnbull: When? 
Mr. Hutcheson: At this time that ·he saw him. 
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page 63 ~ Mr. Hutcheson: · 
Q. Have you seen him since that time at inter-
vals? 
A. Yes, sir. 
Q. Has he been able to work since then Y 
A. No. 
Q. Has he done any work since then, so far as you know! 
A. No. 
The Court: That is since April, 1933 f 
Mr. Hutcheson: Yes, sir. 
Mr. Hutcheson: 
Q. From January, 1932, up until April, 1933, did you see 
Mr. Erwin! 
A. Previous to that time, y·es, sir. 
Q. Back as early as January, 1932? 
A. Yes, sir. 
Q. Was he able to do any work from January 23, 1932, 
up to April, the time you have stated~ 
A. No, sir. 
Mr. Turnbull: We would like for him to qualify him. 1 
do not think he shows that he knows anything about it. 
By Mr. Hutcheson: 
Q. How often did you see him during that time f 
A. I came home every three or four weeks, and I never 
failed to go down and visit him, because they were some of 
the :first people I knew when I came to Mecklenburg County. 
page 64 r By the Court : · 
Q. Did you average s·eeing him as much as once 
a month during 1933 Y 
A. Between four and six weeks. 
Mr. Turnbull: We suggest that the witness testify to what 
he saw and no~ his opinion, whether the ma.n could work. 
By the Court : 
Q. Th~ same is true in 19331 
A. When I went there I always helped him out. 
Q. You saw him the same amount of times in 1933 f 
A. Yes, sir. 
Q. Then you saw him once in four weeks Y 
A. Yes, sir. 
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By Mr. HutchesOJ?.: 
Q. What did you observe· about his condition during that 
time with respect to his ability to ·work~ 
A. On several occasions previous to April, when I would 
go there, he seemed to be complaining all the time of feeling 
bad, a:p.d always I felt of him and his skin seemed to be so 
warm and hot, and it seemed that he had a fever every time 
I went there. 
By the Court: 
Q. Was he ~apable of doing any work during the period 
you saw him 7 
A. I saw him once or twice down at the feed house looking 
at his chickens, and telling the little boy what to 
page 65 } do. He didn't seem to be doing any work him-
self. 
. {No cross examination.) 
D. S. SEATE, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by Mr. Hutcheson: 
Q. Mr. Seate, where do you live? 
A. I live up here three miles out from Clarksville. 
Q. What is your occupation f 
A. Merchant. 
Q. How far do you live from Mr. W. C. Erwin! 
A. About half a mile. 
Q. Do you know :h{r. Erwin7 
.A. Yes, sir. 
Q. Is your place in sight of his house and field f 
.A. Yes, sii:". 
Q. How long have you ]rnown Mr. Erwin f 
A. Around about three years. 
Q. Were you living at this place in 19327 
A. Yes, sir~ 
Q. From the 23rd of January, 1932, were you living there? 
A. Yes, sir, I was there again. 
Q. How often have you see Mr. Erwin since that time 7 
A. Since that time I saw him-I couldn't tell 
page 66 ~ you exactly how often I saw him. Not every day, 
but it kept getting less and less, you know. 
Q. On an average, approximately how often would you see 
him from the date of the policy' 
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The Court: From January, 1932, up to the present time. 
A. Sometimes it would be a month I would not see him. 
By the Court: 
Q. Would you see him on an average as much as twice a 
month? 
A. Something like that. 
By Mr. Hutcheson: 
Q. What did you observe with reference to his condition 
in. so far as his ability to work was concerned 7 
A. I .don't know that I ·ever saw him doing any work ex-
cept driving a truck. 
Q. You saw him drive a. truck Y 
A. Yes, sir. 
Q. When was that? 
A. I have not seen him drive that in a year I know of. Be-
fore that time I have seen him drive a truck a little. 
Q. Before that time you have seen him drive a truck a 
little! 
A. Yes, sir. 
Q. Did you see him drive a truck very often, or not Y 
A. Sometimes once a week or something like that. I didn't 
keep account of It, you know. 
page 67 ~ Q. What was he doing with that truck? 
. A. I never saw him doing anything out driving. 
He would haul stuff sometimes on the truck; sometimes he 
would have eggs. 
Q. You sa.,v him driving it on the highway? 
A. Just on the highway, yes, sir. 
Q. You testified just now that your place is in sight of 
the field? 
A. Yes, sir, it is an open field from my place to his. 
Q. If he were working in the field during that time, could 
you have seen him from your placeT 
A. Yes, sir. 
Q. Did you ever see him working in the field? 
A. I never saw him working in the field. 
Q. Did you ever see him doing any other kind of work 
except driving a truck f 
A. No, sir; that is the only thing. 
Q. Mr. Seate, what did you observe with respect to his 
condition in regard to being able to workt 
A. I don't know that he was able to work;· I never ·saw 
him work. He never looked like a healthy ~man~ to me. Of 
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course, I didn't know him very well when I first went there, 
.and of course, -r never saw him until I went there. 
Q. But he looked like a man who was not healthy! 
A. Yes, sir. 
page 68 r (No cross examination.) 
LEWIS WINBISH (Colored), 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows : 
-Examined by Mr. Thomas: 
Q. Wher~ do you live? 
A. Mr. Erwin's farm. 
Q. What is your occupation-what do you do f 
A. Farm. 
Q. How long have you been living on Mr. Erwin's farm f 
A. I moved on Mr. Erwin's farm in November, 1932. 
Q. In November, 19327 
A. Yes, sir. 
Q. Where did you co1ne from f 
A. Averett, Virginia. I rented from him in.July. 
Q. Have you been living on Mr. Erwin's place all the time 
since 1932 ? 
A. Yes, sir. 
Q. What kind of work is done on the place 7 
A. F~rming and raising tobacco and ·grain. 
Q. Who does that 'vork? 
A. I does it. 
Q. Tell the jury what part of the work, since· 1932, has 
been done by Mr. Erwin Y · 
A. I can tell you the agreement. 
page 69 } Q. Answer the question, what part of the work, 
since November, 1932, has been done by Mr. Erwin Y 
A. None of, it. 
Q. :Po you know why none of it has been done by him Y 
A. He told me he was not able to do it. 
Q. Before you moved on the place, in November, 1932, you 
don't know anything about what was going onf 
A. No, sir. 
-(No cross examination.) 
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JAMES SMITH (Colored), 
a witness. on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by ~Ir. Thomas: 
Q. What is your name T 
A. James Smith. 
Q. Where do you live, James f 
. A. About a mile and a half the other side of ,Jeffress. 
Q. What is your occupation? 
A. Farming. 
Q. Where do you live with reference to the place Mr. Walter 
Erwin lives Y 
A. Adjoining places. 
Q. How long have you lived on adjoining places with the 
Erwin place· Y 
page 70 ~ A. As near as I can get at it, about seventeen 
years. 
Q. Were you living there throughout the year 1932! 
A. Yes, sir. 
Q. And the year 1933 f 
A .. Yes, sir. 
·. Q. Now, from your place which adjoins Mr. Erwin's place, 
can you see or look on Mr. Erwin's place and see the field 
where crops are raised Y 
A. Yes, sir. 
Q. Have you at times during the year 1932 been on and 
through the Erwin place Y 
A. Yes, sir. 
Q. How frequently T 
A. About once a week and sometimes twice. 
Q. Have you at times during the year 1932 worked in the 
:fields on the Erwin place 7 
A. Yes, sir, sometimes when I had time to work for him. 
Q. Tell the jury, during the year 1932 who did the work 
and farming on the Erwin placeT 
A. Who did the fa.rmingY 
Q. Who did the work on the place in raising the crops Y 
The Court : I do not think that is a proper question. Ask 
if he did it. 
By Mr. Thomas: 
Q. During the year 1932, so far as you saw and were able· 
Philadelphia Life Ins. Co. v. Walter C. Erwin. 65 
to see, tell the jury whether or not Mr. Walter C. 
page 71 ~ Erwin worked in the making of the crops, ·and, 
if so, to wha.t extent 7 
A. No, sir, I didn't see him work there in 1932. 
Q. How about 19331 
A. In 1933-
Q. That is this year. 
A. He ain't done anything. 
Q. Do you know 'vhy he has not been working the crops 
there on the place in 1932 and 1933 Y 
A. Becan~ he was sick, I suppose. It looked like he was. 
CROSS EXAMINATION. 
By Mr. Strickland : 
Q. Were you all there in 1931 where you live now? 
· A. Yes, sir. 
Q. Did' you assist in farming the Erwin land in 1931 7 
A. Just when I had time. 
Q. Did Mr. Walter C. Erwin farm any in 1931 Y 
A. No, sir. 
Q. Do you lrnow why he did not farm in 1931 f 
A. He claimed he was sick 
Q. Were you living where you now live in 1929 7 
A. Yes, sir. 
Q. Did you assist in farming tl1at land, the Erwin land, 
in 1929? 
A. No, sir, I didn't assist in farming in 1929. 
page 72 } I was awa.y, but I went back and forward. 
Q. Did ~Ir. Walter C. Erwin farm that land 
himself in 1929-work in the field and plow? 
A. I don't think he did, but I \Vas not there. I was living 
at the same· plaoo but I was in West Virginia, and just come 
back in the fall and spring. 
Q. Were you there in 1928 ¥ 
A. Yes, sir, I was home in 1928. 
Q. Did Mr. Erwin plow in the field. in 1928 on his land f 
1\~Ir. Thomas: We object, your Honor, to the question and 
to any answer which may be given thereto as outside of the 
scope of the issues, and it is immaterial. 
Mr. Strickland:· Your Honor, \Ve deem it material. W;e 
want to find out definitely when this disability began. 
The Court: Objection sustained. 
~lr. Hutcheson: That applies to the ·other questions. 
The Court: You did not object to it in time. 
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ANDY SMITH (Colored), 
a witness -on behalf of the plaint!ff, being duly sworn, testi-
fied as follows : · 
Examined by ~fr. Thomas: 
Q. What is your name 1 
A. Andy Smith is my name. 
Q. Where do you live f 
page 73 } A. I live down about a mile and a half from 
Jeffres. 
Q. What is your occupation? 
A. Farming. 
Q. How long have you been farming down there near Jef-
fres on this place? 
A. Ever since 1885 or 1886. 
Q. Where is that place located with reference to the place 
on which Mr. Walter C. Erwin lives? 
A. I reckon I live off about quarter of a mile, I think, as 
near as I can guess a.t it, above Mr. Erwin. 
Q. Do the two places join f 
A. Yes, sir. The road divides them. 
Q. Were you living there farming on your place during the 
year 1932? 
A. Yes, sir. 
Q. And also in the year 1933? 
A. Yes, sir. 
Q. How often, it at all, have you had occasion, during 
the years 1932 and ·1933, to go on and pass over the Erwin 
place, or to work on that place? 
A. Very often. I go there very often and see him very 
often. 
: · Q. During the year 1932, tell the gentlemen of the jury 
what work, if any, was done on the Erwin place by Mr~ 
Erwin? 
A .. In 1932? 
page 74} Q. That was last yearY 
A. Yes, sir. I done some cleaning for him_:_ 
. The Court: Not what you did, but what he ·did. 
Witness: Nothing. in the wo!ld. 
By Mr. Thomas: 
Q. How about the present year-19331 
A. Nothing. 
Q. Do yon know why he was not doing work? 
A. He was sick and couldn't work. r 
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CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. What about the year 1931 f Did Mr. Erwin do any 
work in that year! 
Mr. Hutcheson: This· is opposed to what your Honor 
ruled. 
The Court : Objection sustained. 
Mr. Turnbull : If your Honor please, we would like to 
be heard. Every witness on the stand has been asked about 
1931. We are undertaking to find out whether this man 
was totally disabled. If that rule is proper, it would cut 
off any investigation as to when this man's trouble began. 
The doctors have testified to the beginning of the trouble 
and 1\tlrs. Erwin has testified to the beginning of the trouble, 
a.nd now we cannot examine their witness about 1931 T 
The Court: I am going to tell the jury the 
pag·e 75 } only thing that they will consider is whether this 
man was totally disabled from January, 1932, down 
to date. I will strike all the testiiD:ony now going beyond 
that, and so instruct the jury-on both sides. 
Mr. Turnbull: If your Honor please, we cannot possibly 
have the jury pass intelligently on whether this man was 
t~tally disabled unless we can inquire when these disabilities 
began. According to the testimony introduced here, this man 
was totally disabled all the year 1932. If we desir-e to offer 
any evidence as to his condition prior to that time it would 
throw light on his condition in 1932, and under your Honor's 
ruling we cannot do it. 
The Court: I think it 'vould be reasonable to hold after 
1931. 
Mr. Huteheson: This ruling was made by your Honor at 
the instance of defendant's counsel. 
The Court: The object of a eourt of law, as well as equity, 
is to do justice. Under the pleadings in this case this man 
cannot recover for any disability prior to J a.nuary, 1932, or 
three months thereafter, but I do think it proper for you. to 
show' a year preceding that, so as to show his condition. I 
will let that evidence in for both sides, and the jury is so in-
structed. Limit it after 1931. That is far enough back. 
page 76 } By Mr. Turnbull : 
Q. The question I asked you was what about 1 
1931-whether or not Mr. Erwin did any work in 1931, or do 
you know? 
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A. For three years he had been so that he could not work, 
and I have worked with him some in '31 and '32 and '33. 
. MRS. W. C. ERWIN, 
a witness on behalf of the plaintiff, recalled, testified as fol-
lows: 
Examined by Mr. Hutcheson: 
Q. Mrs. Erwin, you testified a while ago that Mr. Erwin 
did the milking, or did some milking there-
The Court: (Interposing) She said he milked one cow 
a few times in 1932. 
By Mr. Ifutcheson: 
Q. Will you please tell when that was in 1932 t 
A. The first part of the year. 
Q. Extending for how long a period of time? 
A. Two or three months, or something like that. 
Q. Did he do anything else on the place? 
A. He drove his truck some. 
Q. When did he drive the truck f 
A. He drove that the first of the year. 
· Q. Was he able to do anything else f 
A. No, sir. The first of the year he looked after a little 
of the farm work, and might tell them what to do, 
page 77 } and that was all. There 'vas very little of that-
maybe a m{)nth or two--and after that he was not 
able to look after that. 
Q. Did this work that he did appear to affect his condi-
tion? 
A. Yes, sir. 
Q. What effect did it have upon him? . 
A. The cough did not seem to bother him, but the other 
seemed to worry him and tear him all to pieces. 
Q. What did he do during the fall of 1931 Y 
Mr. Turnbull: If your Honor please, he has been over all 
tbas. · 
The Court : I do not think he went through 1931. 
Mr. Turnbull: Yes, that he was disabled since the middle 
of 1931 and extending all through this time. 
The Court: I sustain the objection. 
Mr. Hutcheson: I was differentiating in my mind between 
the conclusion of the witness and specific acts. 
Philadelphia Life Ins. Co. v. W' alter C. Erwin. 69 
By Mr. Hutcheson: 
Q. What kind of truck was that 7 
A. A Ford T. 
Q. A Ford T7 
A. A Ford A, I think-one of these pick-ups. 
page 78 } JOSEPH MOORE, 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
Examined by 1\{r. Hutcheson: 
Q. What do you live 7 
A. I live about. "two miles from J effres, out towards Skip-
with. 
Q. Do you know Mr. W. C. Erwin? 
A. Yes, sir. 
Q. How long have you known him 7 
A. I have been knowing him twelve or fourteen years-
ever since he first come in our neighborhood. 
Q. How far do you live from him 7 
A. About two miles and a half. 
Q. Mr. Moore, how often do you see Mr. Erwin on an 
av-erage? 
A. I have been seeing him here lately about once a month. 
Q. About how long have you been seeing him right fre-
quently? 
.A. Ever since Christmas 1931. 
Q. Did you see l1im during the year 1931 7 . . . 
A. Yes, sir; I saw him in June. That was the first I knew 
that he was so bad off. · 
Q. What was his condition during the fall and winter of 
1931, as to being able to 'vork 7 
A. He was in a little 'vorse shape than he was in June, but 
he was still doing his little work around the house, such as 
looking after chickens and milking the cow and such as that. 
Q. That is up to when Y 
page 79 } A. That was about two· months after Christmas. 
Q. In the winter 7 
A. Yes, sir. 
Q. The winter of what year was that Y 
· .A. That was '32. 
Q. What had been his condition during the balance of the 
year 1932? · 
A. From the winter months on out until ,now he just wasn't 
able to do much of anything. All the work that was done ·he 
.had it done. 
~~~~ ----------- ~-
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Q. Was that up to the present timeT 
A. Up to the present time here about the middle of the 
summer he has not been out at all. He stayed in the house 
all the time. 
Q. And he was piddling around T 
A. Just piddling around and so he couldn't hardly get out 
of the house from the summer on up until now. 
CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. What was his condition in June, 1931? I think you 
said you saw him then T · 
A. Yes, sir, I saw him then. That was the first of my 
knowing that he 'vas in this shape. I passed there before, 
a.nd he seemed to be getting on pretty good. I 
page 80 ~ went there on Sunday and found him in this shape, 
and then I passed right often. 
Q. What seemed to be the matter with him, so far as you 
could tell? Of course, you 'vere not a doctor, but you could 
tell the symptoms of being sick. 
' A. It looked like he couldn't get his breath. lie just didn't 
h:ave no wind. 
Mr. Turnbull: It is agreed by counsel for both sides to 
admit that if Dr. A. T. Finch, of Chase City, were here to 
testify he would testify in substance that he. had examined 
the plaintiff on December 19, 1933, and that he had 'advised 
'that the plaintiff be not called as. a witness in this case on 
account of his condition, ~nd that he would testify that the 
plaintiff is, in his opinion, at this time, totally incapacitated 
to do any 'vork. 
Mr. Thomas: There is one thing more, by way of show-
ing the fact that the premiums on this man's insurance have 
been continuously paid from January 20, 1927, and on down 
to the present da.te, and at no time has the contrf:lct of in-
surance been out of force or ·effect. 
The Court : Is that a fact, gentlemen Y 
· }.{r. Turnbull: Yes, sir. 
page 81 ~ ~Ir. Thomas : One further point, by way of 
stipulation, or we will hav~ to get the evidence by 
asking one of opposing counsel to take the stand-that is to 
show on the request of counsel representip.g the defendant, 
in the course of this claim, this court was requested to per-
mit and direct an examination of the plaintiff by Doctors 
Carter and Carter, and that request was granood by the 
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Court, and the defendant company has never availed itself 
of having the examination made, and that Doctors Carter 
and Carter have never made the ·examination. 
The Court: Is that a fact, 1\fr. Turnbull Y 
Mr. Turnbull: The records of the Court show that we were 
~uthorized to have him examined. 
The Court: Have you examined him 1 
Mr. Turnbull: Not up to this time. 
Plaintiff rests. 
Mr. Turnbull: If your Honor please, I desire, first, to 
make the motion that the evidence be stricken from the record 
because the plaintiff has failed to show that he ever filed any 
proper proof of this claim with the insurance com-
page 82} pany. 
The Court: Gentlemen of the jury, retire to 
your room, and I will you on that. 
Note : The jury retired from the ·court room. 
1\fr. Thomas: I think the record will show· that Mrs. Erwin 
testified that after her husband had become disabled, or in 
failing healtl1, she 'vent to the person through whom this in-
surance was obtained for the purpose of getting his. assist-
ance in :filling out blanks, which blanks had been furnished 
her by the defendant insurance company, and that following 
the advice and suggestion of !Ir. Warriner she withheld the 
:filling and filing of the blanks :until the exchange of policies, 
and then made such claim against the defendant company, 
following which the company, by way of trying to ascertain 
the man's conclition and determine 'vhether the claim would 
be paid, requested his examination by doctors of their . own 
choosing, and that the plaintiff did, pursuant to the com-
pany's request, go to Charlottesville where he was examined 
by other doctors. 
1\{r. Turnbull : If your Honor please, with respect to Mrs. 
Envin's testimony as to having written to Mr. Warriner 
about filing proof of disability in 1931, suffice it to say I think 
that we are not involved 'vith that policy here, but I 'viii 
also say, in passing, that Mrs. Erwin said that she never 
£led a proof of disability a.t tl1at time. 
The Court: She stated that she :filed it in 1932 
page 83} under this policy, as I recollect it. 
Mr. Turnbull: We went into a great deal of 
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discussion, and, if my recollection is right, she never said that 
they :filed any proof of claim under the policy of 1932. 
The Court: I think you a:re right. You can call the jury · 
back, Mr. Thomas, and put ~frs. Er,vin on the stand. 
Mr. Turnbull: I think that they are entitled to show it. 
The Court: I will let them show it now. 
Note : The jury returned to the court room. 
MRS. W. C. ERWIN, 
a witness on behalf of the plaintiff, recalled, testified as 
follows: 
Examined by Mr. Thomas: . 
Q. Mrs. Erwin, following the exchange- of these policies in 
January, 1932, did you then, either you or your husband, 
in your husband's behalf, make claim against the Philadel-
phia Life Insurance Company for total disability benefit Y 
A. Yes, we put in a claim the 23rd of January, 1932. Dr. 
Yancey examined and helped us about :filling out the papers 
at Chase City. 
Q. And did you furnish . the company, in connection with 
that claim, proof of your husband's disability at that timet 
A. Yes, sir. 
page 84} Q. What did that proof consist off 
A. I don't know exactly what you mean .. 
By the Court: 
-Q. Were they on the paper that the company sent yon 
to fill outf · 
A. Yes, sir. 
By Mr. Thomas: 
Q. And accompanied by the statement of the doctor f 
A. Yes. 
Q. And was it after you filed this claim that the company 
then requested the right to have Mr. Erwin examined by their 
own doctors at Charlottesville¥ 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Turnbull: If your Honor please, I just want to 
have her identify th~se papers as the proofs which were filed. 
Q. Mrs. Erwin, I hand you two papers, one made out by 
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your husband Walter C. Erwin, which is a form called ''Claim 
for total disability benefits'', and the other is made out by 
Dr. B. S. Yancey, of Chase City. These papers are dated 
January 23, 1932. Are these the proofs which were tendered 
to the company? 
A. Yes, sir. 
Mr. Hutcheson: We wish to call attention that the grounds 
of defense make no reference to any defense based 
page 85 } upon failure to file proof of claim. 
Mr. Turnbull: Your Honor will permit us to file 
photostatic copies of these papers inst-ead of these? 
The Court: Yes. 
· Note: These papers are filed marked defendant's Exhibits 
Nos. 1 and 2. 
RE-DIRECT EXAMINATION. 
By Mr. Thomas: 
Q. Following the filing of this claim on behalf of your hus-
band, Mrs. Erwin, did you or your husband receive corres.;. 
pondence of any nature from the insurance company indicat-
ing its receipt of the claim and the fact that it would be given 
eonsideration f 
A. Yes, sir. 
Q. Is that one of the letters, or a part of the correspond-
ence you had from the defendant insurance company~ 
A. Yes, sir. 
NOTE-: This paper is filed as ''Exhibit Mrs. Erwin No. 
1," and is as follows: 
''PHILADELPHIA LIFE INSURANCE COMPANY 
111 North Broad Street, Philadelphia 
Ernest M. Biehl, 
Actuary 
"Mrs. W. C. Erwin, 
Jeffress, Virginia 
January 10, 1933 
"Dear Madam: In re Policy #92703 Walter C. Erwin 
''We hav-e your recent favors and beg to advise 
page 86 ~ that this claim has been given the further careful 
. consideration of our disability claim committee 
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and we still do not believe the insured to be totally and per-
xpanently disabled as defined in the policy. 
''Yours very truly 
RP/Q" 
By Mr. Thomas: 
"ROLAND PIERCE 
Loan and Claim Division.'' 
Q. This letter states "We still do not believe.'' Had you 
received any previous letter from the company refusing pay-
ment on that claimf 
A. No, sir, I don't think so-is that January lOY 
Q. Yes. That is 1933. 
A. No, sir. 
End of testimony. 
page 87 ~ Mr. Turnbull: If your Honor please, we wish 
to make a motion to strike the evidence. 
NOTE : The jury retired from the court room. 
Mr. Turnbull: If your Honor please, I desire to go back 
a bit .and refer to the pleadings. 
The Court: Do I understand this is all the evidence in 
the case? 
Mr. Turnbull: We do not expect to introduce any evidence 
in the case. 
First, I call your Honor's attention to tlie notice in this 
case. It says: "I was totally disabled by reason of pul-
monary tuberculosis and nervous and mental trouble, and 
thereby prevented from engaging in any occupation or em-
ployment and from performing any 'vork for compensation 
or profit, and had been so disabled for a period of three months 
next preceding said date of January 23, 1932." There is the 
allegation upon which this case is based. The policv was 
issued on January 20, 1932, and on January 23, 1932, the 
evidence in this case shows that proof to total disability was 
filed with the insurance company, and the notice of motion 
alleges that the plaintiff had been disabled for a period of 
three months next preceding the date of January 23, 1932. 
: Now, we called for a bill of particulars in this case, and the 
bill of particulars at first furnished. very little information, 
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but in the bill of particulars, in the :first clause, it' 
pag·e 88 r is stated as follows: ''Particulars as to nature 
of disability and cause thereof: Continuously 
since on or about October 1, 1931, plaintiff has suffere,d from 
a weakened and rundown physical condition.'' There his 
disabilities are described. 
In clause second, and particularly as to cause and the time 
affected, ''Plaintiff first became disabled as aforesaid on or 
about July, 1931, at which time he consulted a physician, but 
continued thereafter to try to do some work until on or about 
October 1, 1931 ; and that plaintiff does not know of his 
own knowledge'' what caused it. 
When called upon to be more specific with respect to these 
matters, an amended and supplemental bill of particulars 
'vas :filed, and under the head ''Nature of disability and 
cause thereof," he states these various diseases which he 
had. 
The Court: Read what he stated in that. 
::i\£r. Turnbull: It says, "Particulars as to nature of dis-
ability and cause thereof,'' and then states these diseases: 
''Second. Plaintiff states the cause or causes of his disa-
bility to be as follows: Tuberculosis, asthma, bronchitis, 
respiratory infection, sinus trouble and psychoneurosis.'' 
As to the origin or cause of disability and the time when 
plaintiff was first affected, ''The cause of plaintiff's dis-
ability originated about July, 1931, and within the lifetime 
of the contract of insurance on which this suit is 
page 89 } founded, and came about in the ordinary course 
or normal and natural events. (2) About July, 
1931, the plaintiff :first felt himself affected by a weakened, 
rundown and disturbed physical, nervous and mental condi-
tion, and troubled 'vith the aforesaid diseases and afflictions.'' 
Particulars as to time 'vhen plaintiff became totally disabled 
about October 1st, 1931, and since that date has been pre-
vented from engaging in work or employment of any kind.'' 
Now, they are the p1eadings. We would like next to call 
your attention to the proof. In the proof of total disability, 
·under this policy of January, 1932, we find that the sworn 
·statement of Walter C. Erwin states that the beginning of 
injury or beginning of illness leading up to disability was 
January 1, 1930. That is the statement made there as to the 
beginning of his illness. ''Date obliged to give up all work 
·by disability, June 1, 1931." ''Does your disability now 
completely prevent you from engaging in any business or 
-occl.1pation or froni performing any 'vork for compensation, 
gain or profit, even in a limited way, Yes. Since what dateY 
First day of June, 1931." There is other information ·in 
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th~re about doctors consulted, which is not material to this 
present inquiry. 
In the statement of Dr. Yancey, he states that the on-set 
of disability was July 15, 1931. That was the beginning of 
his total disability. 
page 90 ~ Now, 've come down to the evidence in the case, 
and the evidence introduced, particularly the evi-
dence of Mrs. Erwin and all the evidence here shows that 
this man's troubles began in 1931. Mrs. Erwin swore that 
he had been totally disabled since October or November, 1931, 
-just in accordance 'vith these proofs. 
Now, if your Honor will examine the policy in this case-
and I am addressing myself to the one point, and that is as 
to the right to recover under this policy,-the benefits pro-
vided by the policy, in the portion with regard to total and 
permanent disability, the second paragraph reads as fol-
lows: "If due proof shall be presented at the home office 
of the company that the insured has, while said policy and 
this additional provision are in full force and prior to the 
policy anniversary nearest the sixtieth birthday of the in-
sured, becomes totally disabled as a result of bodily injury 
or disease occurring after the issuance of this additional 
provision and after the initial premium payment hereunder, 
so as to be wholly prevented thereby from engaging in any 
occupation or employment.'' 
·Your Honor will take notice of those words,-'' has become 
totally disabled as a result of bodily injury or disease oc-
curring after the issuance of this additional provision and 
after the initial premium payment hereunder." 
Of course, it needs no argument to bolster up or support 
the conclusion that the plaintiff's claim is barred 
page 91 ~ because the illness about which he complains and 
for which he claims benefit arose prior to the is-
suance of this policy. 
We do not see how he can recover under a policy which 
contains that stipulation, and we ask that the evidence be 
stricken from the record. 
··Mr. Strickland: May it please the Court, as I said a few 
moments ago, I take it that the reason why we are accustomed 
_to reduce agreements of importance between parties is be-
cause it limits very largely a possibility of error in the actual 
terrp.s of agreement arrived at, reducing to writing what 
may have been the intent of the parties at the time the written 
·contract was entered into. 
· In this case we find thus far that there is no evidence what-
·ever, either oral or written, before the court of the contents 
~of any policy issued by the Philadelphia Life Insurance 
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·Company on the life of Mr. Walter C. Erwin prior to the 
time of the issuance of the policy in suit, which is dated 20th 
of January, 1932, with one exception. That exception is in 
writing, reading as follows, atta~hed to and forming a part 
of the policy, ''In the matter of policy No. 92703, in· the 
Philadelphia Life .Insurance Company for five thousand dol-
lars, issued January 20th, 1927, on the life of Walter C. )Drwin 
on the five year term, non-participating, non-renewable plan 
with disability and double indemnity benefits. We hereby 
surrender, release and discharge the company from any and 
all liability, claims and demands whatsoever, of, 
page 92 } in and to the above policy, in consideration of re-
ceiving from the company a new poliey on the 
same life for five thous~nd dollars dated January 20, 1932, 
on the ordinary life preferred risk, participating plan with 
disability and double indemnity benefits and at the· premium 
of $141.00, payable semi-annually. It is e;xpressly under-
stood and agreed that, in this exchange of policies, the new 
policy described above is issued on the basis of the applica-
tion for the original policy, which application shall be taken 
and considered as the application for said new policy and a 
part of the new eon tract of insurance." 
This paper attached to the policy is entitled ''Release of 
old policy for new policy,'' and is admitted to have been 
executed hv Walter C. Erwin and Mrs. Sue Moore Erwin on 
the 23rd day of December, 1931. 
Your Honor, it is in evidence that this request was made 
.at the instance of the plaintiff. In that request he asked that 
a ne\v policy be issued in ex-change for a policy which was 
dated the 20th of January, 1927, and would, by its own terms, 
have expire-d on tlle 20th of January, 1932, without any fl.Jr,... 
there privilege of renewal. · 
In this application he :fixes the date on which the new policy 
was to be issued, selecting an ordinary life preferred risk 
participating policy, whereas the other policy is described 
in this application as a non-participating policy. He fixed a 
pre.mium rate of $141.00, payable semi-annually, and said that 
he was exchanging thet policy. Now, as to the con-
page 93 } tents of the former policy, the only thing in the 
record that we have is that it contained disability 
and double indemnity benefit. IIow mueh disability-whether 
five dollars or one hundred dollars,-double after he had been 
disabled one or two years. How long after prgof was sub-
mitted, and what form or proof Y , · 
The contents of any former policy are not before the Court. 
In deed, we have n.ot been asked to produce it. We do not 
/ 
' 
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have it in our physical possession today. We \Vere abiding 
by the notice of motion, and your Honor so ruled. 
Pursuant to this request, what did the defendant do? It 
issued to the plaintiff this policy in suit, dated January 20, 
1932, and in this policy it is. stipulated as follows, on the third 
page, the contract, ''This policy and the application he ref or, 
a copy of which is attached to this policy when issued, con-
stitute the entire contract of insurance. The contract is not 
in force unless this policy is delivered and the first premium 
is actually paid during the g·ood health of the insured. When 
so delivered and the first premium is paid, this policy shall 
be deemed effective for all purposes from its date.'' 
That is the contract, and there is nothing before the Court 
that would controvert thnt as being the contract, if I have 
correctly understood the introduction of evidence at this trial. 
Now, the plaintiff comes into court and in his notice of 
motion, through counsel, for judgment in the bill 
page 94 ~ of particulars which your Honor ordered filed, 
and which was filed, and the supplemental bill of 
particulars, states almost conclusively that the disability of 
this plaintiff originated in 1931, and that he was totally in-
capacitated in October, 1931, and had been so totally and 
·permanently disabled from October 1, 1931, until the date of 
the institution of this action. 
Then, to further support the position of the plaintiff, his 
own witneses, one by one, have taken the stand, and without 
exception every witness who had had an opportunity to ob-
serve the plaintiff in this action during the year 1931 testi-
fied under oath that he was disabled, and J\IIrs. Erwin stated 
that he suffered all the ailments described in the bill of par-
ticulars. 
Now, the contract, we take it, speaks for itself, reading as 
follows: "If due proof shall be presented at the home office 
of the company that the insured has, while both said policy 
and this additional provision are in full force and prior to 
the policy anniversary nearest the sixtieth birthday of the 
insured,' '-incidentally I might state, for your Honor's bene-
fit, that the provision in the former policy is different from 
this,-''becomes totally disabled as a result of bodily injury 
or disease occurring after the issuance of this additional 
provision and after the ·initial premium payment hereunder.'' 
That is the stipulation in the policy. That is the contingency 
which the defendant undertook to insure-not 
page 95 ~ against a continge.ncy or an ailment which had al-
ready occurred. That could not have been the in-
tent of either of the policies. · 
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Now, having received these proofs, the company wrote this 
letter which the plaintiff intro~uced of January 10, 1933 
from the defendant company to Mrs. Erwin, the wife of the 
plaintiff: '' "\V e have your recent favors and beg to advise 
that this claim has been given the further careful considera-
tion of our disability claim committee and we still do not be-
lieve the in~ured to be totally and . permanently disabled as 
defined in the policy.'' 
We contend, your Honor, that the definition of ''total and 
permanent disability", as defined in this policy, is that which 
may originate or result from .causes orig·inating only after 
the delivery of the policy and not before the issuance and 
delivery of the policy. Indeed, if the plaintiff were in truth 
and in fact disabled in 1931, which I do not think is contro-
verted, he may have had a right to make such claim as he 
was entitled to under the 1927 policy. As to his rights under 
that policy I do not know. We do know that it was not within 
this provision. 
I ·would like to call your attention to one other phase. At 
the time of the conversion of tp.is policy, he applied for a new 
insurance policy. He did that by a~reeing to pay a semi-
annual premiun1 of $141.00. He could have ask-ed the com-
pany to have re-issued the policy on the old policy 
page 96 ~ with the provision that they would put in there 
to protect him. The term policy speaks for itself. 
Tho Court: W11at do you do with the Virginia Statute of 
a yearf 
1\rfr. Strickland: We are not contesting this provision, but 
've are standing right here on this particular clause that he 
insured against what we say we insured for-disabilities 
originating after the issuance of the policy. It is not my un-
derstanding that one year would bar a contest to say that 
a man did not come within the range of the coverage of the 
insurance. 
Frankly, we surmise that at this time the insured may be 
totally disabled. If the evidence is to be believed, he was 
disabled in 1931. That is a contingency not covered by this 
policy anywhere. 
We respectfully contend, your Honor, that having selected 
his own form of policy, and having made this proposal to 
the company for a new policy, and having accepted this poliey 
and paid the premium on it, that there is nothing anywhere 
which would controvert the written instrument. It is not 
ambiguous. 
The Court: Your claim is that this ·Was not covered by the 
]Jolicy7 
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. : Mr:. Str.ickl'anci :: We· claim tllat they do not 
:pa;ge 97 ~ come within the· pro:visions of this insurance policy~. 
I G.'o. :not know what the result would. be if suit 
was- broug·ht to reform it. 
Tb:e Court: We' are not concerned with that.. 
Mr~ Hnt~beso.n :: 'Fhis cont1:act of insurance is this:: ''This, 
policy and the application herefor, a copy of which is at-
tached to this policy when issued, constitute the entire con-
tract of insurance.' ' 
The application and the .only application is dated' January 
5, 1927, and by this reference is made a part of thi~ contract~ 
As we felt this morning, and felt all along, that your 
Honor's ruling· was somewhat adverse upon that particular 
phase·,. althoug-h I do not thinl{ it applies here, any question. 
of disability under this c·ontract relates ba<.-~ to 1$127~ because 
the· contract means two things-ti1e policy and the applica-
tiQn therefor:. The staten1ent with respect to his condition~ 
and the only statement and the only proof required of his. 
condition, was under the application dated January 5, 1927 p 
That is a part of this contra~t. 
N o,v, :Mr. Strickland has said that he surrendered this old 
policy. That is true. The receipt shows that he surrendered 
it, but it says that that policy has the same number as the 
new one-
The Court:- When was· this suit instituted f 
Mr. Hutcheson: In May, 1933. 
The Court: Let us hear from you on the statute; 
page 98 } read the statute, and read it hurriedly. 
Mr. Hutcheson: The statute says, ''Nor shall 
such policy be contestablQ for any cause after it shall have 
been in force during the lifetime of the insured for one year 
from its date, except for nonpayment of premiums and ex-
cept for violation of the conditions of such policy requiring 
the payment of additional premium in the event of naval or 
military service in time of war; proviqed, however, that in 
the event of a misstatement of age, the amount to be paid 
by the insured shall be the amount of insurance which the 
premiums paid would have purchased at the true age of the 
insured.'' 
This policy was issued-1 do not mean the contract, but 
there is a di~tinction in my mind. between the policy and the 
contract, because the language of the policy, in big type, be-
ginning the paragraph, says ''The Contract-This policy 
and t~e application herefor, ~ copy of which is at-
·tached to this policy when issued, constitute the entire con-
tract of insurance''. Our contention is that the contract is 
dated in 1927. However, this policy filed as an Exhibit is 
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dated January 20, 1932~ The suit was filed in May, I think 
-April 25, 1933, was the date it was filed in the Clerk's 
Office and returnable 1\tlay. 10, 1933. Therefore, more than 
twelve months after the contract of insurance had been is-
sued. The statute says that it is incontestable for any cause, 
- the theory being that the company shall have 
page 99 ~ twelve months within which to investigate the an-
swers made in the· applicatidn and anything sur-
rounding that, including the physical condition and mental 
condition. The company says ''I will write yon this policy. 
I reserve to myself one year under the statute in which to 
investigate you". Then they issue the policy or the contract. 
After twelve months, under this statute, the company has no 
right to go back of the date of the issuance of that contract 
The Court: He says that this is not a coverage under that. 
Mr. I-Iutcheson: I will come to that. The presumption un-
der that statute, which is conclusive, is at the time of the is~ 
suance of that policy, so far as the company is concerned, 
that this man recover. The facts in this case show on the 
23rd of January, which was three days after this policy was 
issued, he filed proof of disability with the company. The 
evidence in this case shows that pursuant to that notice the 
company's physician took the man, kept him for two weeks, 
and examined him at a hospital of their own choosing, all 
within a few short weeks of the time that this policy :was 
dated. 
In that connection, the company's physician advised that 
at that time he was not disabled, because there is evidence 
of it here and statement of counsel. 
Mr. Turnbull: _That has nothing to do with it. 
page 100} Mr. I-Iutcheson: I say that they had notice in 
ample ·time to bring a proceeding to cancel this 
policy if they think that this is not the contract, and this is an 
unusual case in that in the ordinary case, where no claim 
was filed within a year, they should make an investigation; 
but in this case the thing was brought to their attention, the 
fact that the man was disabled. They had twelve months in 
which to file proceeding to require cancellation of this policy, 
and it would have been a simple thing to do it they .thought 
that he was not a risk· and was not covered. Then they ac-
cept the premium, the semi-aunual·premium, from these peo-
ple, both ·for the disability and the balance of this policy, 
giving him no notice whatever. Then, on top of that, oil 
Jan nary 10, 1933, the company writes to Mrs. Erwin, ''We 
have your recent favors and beg to advise that this claim 
has been given the further careful consideration of our dis-:-
ability claim committee and we still do not believe the in-:-
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sured to be totally and permanently disabled as .defined in the 
policy''. 
Now, Mr. Strickland comes here and quibbles, I think in 
the extreme degree, by saying as defined in the policy means 
that he has never been covered. 
Now, if your Honor please, I was surprised at ~ny such 
contention to say after these two years had passed almost 
that the company mentioned-and I presume this to be the 
chief of the loan claim division,--that he meant to convey the 
idea. to 1\tlrs. Erwin by this language "as de-
page 101 t fined in the policy" that ~Ir. Erwin had never 
been covered by this insurance policy. 
If your Honor please, if that is what the company meant, 
it is the most remarkable position I ever heard taken, since 
the days when insurance companies were terribly imposed 
upon and exercised every possible dodge to escape the pay-
ment of policies. I cannot believe· that the gentleman who 
wrote that letter meant to convey to Mrs. Erwin that "as de-
fined in the policy" meant that he had not been covered. I 
cannot believe that the Philadelphia Life Insurance Company 
meant that-having accepted the premiums and continued to 
accept them, and on the 20th of Jan nary, ten days thereafter, 
being the anniversary date of the policy, they accepted from 
this man an additional premium, and still they say ''as de-
&ed in the policy'' means that it had never been covered. 
That is your contention, isn't it, 1\'Ir. Strickland 1 
Mr. Strickland: I think he is covered now as to the dis-
ability contained in the policy. 
Mr. Hutcheson: I do not think you answered my question, 
but I think I have your idea. 
If your Honor please, I do not mean to be devoting so 
much time to this, but it took me by surprise. 
My personal views have nothing to do with it, Your Honor 
heard a very elaborate argument as to the non-contestable 
statute at the October term. We cited a number 
page 102 ~ of cases to your Honor, and, as your Honor· wili 
recall, from the decisions of the Court of Ap-
peals upon that statute it is clear that the court understood 
the purpose of the Legislature to be that the company should 
have twelve months in which to make such investigation as 
they saw fit, aft~~ assuming the risk. 
This is all one contract. Our contention first is,-and I 
do not think that this is contrary to your Honor's ruling this 
morning,-for the purposes of this motion the application 
dated in 1927 is a part of the contract, because the policy 
says on the face of it that the application is a part of the 
contract. Therefore, if the disability arose prior to the 20th 
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of January, 1932, it is immaterial. That is the first part. 
The second one is to hold that they ~ould defend upon .the 
ground that there was no -coverage, as defined in the policy, 
because he was sick before the policy was issued would be 
in the teeth of the provisions of this non-contestable clause. 
Their motion is in the way of an affirmative defense, and 
it is an effort to contest the provision in this policy. But, on 
the contrary, under the provisions of this cla~se, under the 
provisions of the contract, so far as the company is con-
cerned, it is a conclusive fact that this man was, for the 
purposes of the company, covered by the contract in January, 
1932. I do not know whether I can say that he was in good 
health, or not. That could 1be arg·ued. 
Furthermore, the company is precluded, by the 
page 103 } terms of this letter to which I have referred, frorri 
no'\v coming in here and saying· that he was dis-
abled prior to January, 1932, because as late as J a'nuary 10, 
1933, the company, in giving its reason for declining to pay 
-compensation, stated ''we still do not believe the insured to 
be totally and permanently disabled as defined in the policy". 
That is the orignalletter from the company. 
Furthermore, and I mention this in passing and in closing, 
this question is a matter which should have been raised on 
demurrer, if at all. These g·entlmnen demurred to the no-
tice of motion. The contract was made a part of the original 
notice of motion, and not a word is said about any such po-
sition in the demurrer and nothing is said about it in the 
grounds of defense. Now, after the evidence is closed, they 
raise this question, and for that reason alone, the fact that it 
is not brought within the grounds of defense, would preclude 
them, we believe, from making any such defense. 
I think the statute is a proper and conclusive answer. 
1\{r. Turnbull: If your Honor please, you may recall that 
in the Massey case, I believe it was, the Court recognized the 
decisions of other courts as to certain things not in the cov-
erage. You n1.ay remember that they quoted Judge Cardoza 
in that. 
The Court: The distinction is what is coverage and what 
· is not? 
page 104 ~ Mr. Turnbull: Yes, sir. In this policy it is ex-
pressly stated here that it only covers ''injury 
or disease occurring after the issuance of this additional 
provision and after the initial premium payment hereunder''· 
This is not a policy of insuran~e. That is a new thing with 
im~nrance companies. It is a contract wl1ich they add to the 
policy, for which they pay an additional premium. On the 
'payment of the extra amount of $20.40 they enter into this 
further contract with the insured. 
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No.w~ m that contract they say that we do riot insure against 
bo~ily injury or disease occurring before the issuance of this 
a(lditional provisions . 
. ![do not know what is in the other policy, but we do know 
. that. that is the specific clause in this policy, and that in this 
particular case the disease which this man had prior to and 
at the time of the issuance of this policy is not covered herein, 
and that he is not entitled to recover. 
I will say further, along the same line, that this statute 
applies. to policies of insurance. It does not apply to con-
tracts of that character. It has no application to contracts 
of ·that character. It does not ·purport to cover contracts of 
that character. We cannot centest the policy of insurance. 
Your Honor so held, and we took no appeal from your Honor 
in that respect. 
We do say that it has no application to this sort of thing-
'' in any action or motion on a policy of life insur-
page 105 ~ ance' '. 
This is not life insurance but health insurance. 
That contract is attached to this policy, and he pays a specific 
premium for it. 
In the case of Smith v. Peoria Life Insttrance Company-! 
did not expect this question to be raised, but my friend tells 
me that this is one of the leading cases-Peoria Life l'l~s~r­
ance Company v. Smith, from the Second District of the Fed-
eral Court, the Court held that the policy could not be con-
tested because of the non-contestable clause, and that since 
the man was not in good health at the time that this contract 
was issued, that that part of it did not cover his trouble. That 
is directly in point on the question that we have here: 
''In view of all of the circumstanecs, the absence of any 
challenge to the correctness of this proffered testimony, I 
have little doubt that, .under the more liberal attitude now 
taken by courts, evidence of this sort from disinterested wit-
nesses who will not be affected by the outcome of the case is 
competent, but even without it there appears to me to be 
ample evidence in the record that leads irresistibly to the 
conclusion that the insured was, at the time of the issuance 
of the policy, afflicted with the disease because of which he 
afterwards made the claim for total and permanent disability, 
and that, at the time he was so afflicted with the disease, 
he knew it, and that he knowingly and fraudulently concealed 
from the plaintiff the material facts with respect 
page 106 ~ thereto for the purpose of obtaining such indem-
nity, and I so find." 
· I think the gentlemen realize, of course, our position, and 
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they say that we cannot now be held because we did not de-
mur to the-
The Court: It is not worth while to argue that. 
Mr. Turnbull: They say further we did not say anything 
about it in our grounds of defense. Let us see if we did. 
We said something· about it in our grounds of defense. The 
defendant's grounds of defense are as follows: "(1) That 
.the plaintiff is not entitled to the disability benefits provided 
for in the policy sued on (a) because he was not totally dis-
abled, within the meaning of the policy, during the time for 
'vhich claim is made, and (b) because the alleged disability 
did not result from bodily injury or disease which occurred 
after the issuance of the disability provision relied upon 
nnd after the payment of the initial premium under said 
policy.'' 
That is exactly the contention we are making and it was 
put in the grounds of defe'nse which were filed. So we say 
there is no doubt about the correctness of our position and 
that this motion to strike should be ·sustained. 
The Court: Gentlemen, with some hesitancy and consid-
erable degree of doubt, the Court is going to overrule the mo-
tion. I have another shot at it later on, when 
page 107 ~ you can take it up. I will overrule the motion for 
the present. 
Note : The jury returned to the court room. 
The Court: Gentlemen of the jury, there has been a good 
deal of discussion since you left. I want you to go back 
to your room and consider the case and come back and tell 
me if you believe this man was permanently disabled and at 
what time he was permanently disabled. Come back and tell 
me, and we will write your verd~ct. 
Note : The jury retired, and then returned to the court-
room. 
The Court: All right, gentlemen, have you agreed on a 
verdict? (Response yes.} "What do you find-was the man 
totally disabled? 
Jury : From the first of October, 1931. 
The Court : Until now? 
Jury: Yes, sir, from October 1st, 1931. 
The Court: "We, t'he jury, find for the plaintiff on the 
issue joined and fix his damages at-
Mr. Turnbull : Will you put in there that the plaintiff was 
disabled since October 1, 1931? 
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The Court : The record shows that. Mr. Phlegar has got 
that. 
Mr. Turnbull: That is all right if Mr. Phlegar 
page 108 ~ has it. 
The Court: I will give it nine months in 1932 
and some months in 1933. He brought the suit in April? 
Mr. Hutcheson: It was served on April 24th. 
The Court: Do you agree that he is entitled to twelve 
months? 
J\lfr. Turnbull: Yes, sir. 
The Court: I will g·ive him $600. Gentlemen your verdict 
reads, "We, the jury, find for the plaintiff on the issue joined, 
and fix his damages at $600. '' Is that your verdict, all of you 1 
Jury: (Response.) Yes, sir. 
Note: The jury was discharged from further consideration 
of the case. 
Mr. Turnbull: Now, if your Honor please, we move your 
Honor to set aside the verdict of the jury and to enter . up 
judgment in favor of the defendant on the ground that the 
verdict is contrary to the law and the evidence. 
The Court: Mr. Turnbull and 1rfr. Strickland will file a 
brief by February 1st, 1934, and send a copy of same to coun-
sel on the other side who, in turn, will file a brief by the first 
day of March, 1934,-only one brief on each side. 
Note: On the 19th day of June, 1934, the Court overruled 
the motion to set aside the verdict, to which ruling· of the 
court the defendant excepted. 
page 109 ~ I, N. S. Turnbull, Jr., Judge of the Circuit Court 
of }Iecklenburg- ·County, Virginia, who presided 
over the foregoing trial of W. C. Erwin, plaintiff, ag·ainst 
Philadelphia Life Insurance Company, defendant, do certify 
that the foregoing, together with the exhibits therein re-
ferred to, is a true and correct copy and report of the evi-
dence, and all of the evidence, the testimony, and other inci-
dents of the said trial of the said cause, with the exceptions 
nnd objections of the respective parties as therein set forth. 
As to the original exhibits introduced in evidence, as shown 
by the foregoing report, to-wit: Policy of insurance, marked 
"Plaintiff's Exhibit No. 1", and "Claim for total disability 
benefits'' marked Defendant's Exhibits Nos. 1 and 2, which 
have been initialed by me for the purpose of identification, 
it is agreed by the plaintiff and the defendant that they shall 
be transmitted to the Supreme ·Court of Appeals as part of 
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the record in this cause, in lieu of certifying to said court 
copies of said exhibits. 
And I do further certify that the attorney for the plaintiff 
had reasonable notice, in writing, given by the defendant of 
the time and place when the foregoing report of the testi-
mony, exhibits, exceptions and other incidents of the trial 
would be tendered and presented to the undersigned for sig-
nature and authentication. 
Given under my hand this 28 day of June, 1934, within sixty 
days after the entry of the final judgment in said 
page 110 } cause. 
N. S. TURNBULL, JR., 
Judge of the Circuit Court of Meck-
lenburg County, Virginia. 
I, H. F. Hutcheson, Clerk of the Circuit Court of Mecklen-
burg County, Virginia, do certify that the foregoing report 
of the testimony, exhibits, exceptions, and other incidents of 
the trial in the cause of W. C. Erwin v. Philadelphia Life In-
surance Company, together with the original exhibits therein 
referred to, all of which have been duly authenticated by the 
Judge of the said Court, were lodged and filed with me as 
Clerk of the said court on the 28 da.y of June, 1934. 
H. F. HUTCHESON, 
Clerk of the Circuit Court of Mecklen-
burg County, Virginia. 
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'V. 
Philadelphia Life Insurance Company. 
The following constitutes a copy of the pleadings and or-
ders entered and the exhibits filed in the above case, which 
was tried in the Circuit Court of the County of Mecklenburg, 
Virginia. 
NOTICE OF ~fOTION FILED APRIL 25TH, 1933. 
To the Philadelphia Life Insurance Company:-
Take notice that on Wednesday, ~fay 10, 1933, at 10 o'clock 
on the morning of that day, or as soon thereafter as I may be 
heard, I shall appear before the Circuit Court of Mecklen-
burg County, ·virg·inia, by counsel, at the courtroom of said 
Court, located at Boydton, Virginia, and moye said Court 
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for a judgment against you in the sum of $50.00 a month 
from January 23, 1932, to the date that judgment herein may 
be entered, and for a judgment for further like payments of 
'$50.00 a month covering such time as I may live and continue 
to ·be totally disabled, which said sums are due and owing to 
.. me from you, and shall continue to become due and owing to 
· . ~JP.e from month to month as aforesaid, under and by virtue 
:of that certain contract of insurance in writing made by you 
.. --oh ·my life, wherein you insured me in the sum of $50.00 a 
month against total disability occurring· while said contract 
of insurance was in force, and wherein you further insured 
me in the sum of $5,000.00 against death occurring while said 
contract of insurance was in force, which said policy or con-
tract of insurance is numbered 92703 and was issued by you 
to me on my application dated December 2, 1931, and upon 
my surrender of that certain five-year term policy 
page 112 ~ which I had carried with your said company froJI.l 
January 20, 1927, the grounds of my said claim 
being that while my said policy of insurance was in force, on 
January 23, 1932, I was totally disabled by reason of pul-
monary tuberculosis and nervous and mental trouble, and 
thereby prevented from engaging in any occupation or em-
ployment and from performing any 'vork for compensation 
or profit, and had been so disabled for the period of three 
months next proceeding said date of January 23, 1932, and 
·have continued to be totally disabled since that date, and that 
I have performed all the conditions required of me under said 
policy and have violated none of its prohibitions, and that 
you have failed and refused to pay me the aforesaid amounts 
as herein claimed, which said amounts are payable to me 
under my contract of insurance as aforesaid, the original of 
which said policy I shall cause to be filed with the original 
of this said notice of motion for judgment in the Clerk's 
Office of the ·Circuit Court of Mecklenburg County, Virginia, 
and shall at the time and place above stated move the said 
Court for a judgment against you in my favor as aforesaid. 
WALTER C. ERWIN, 
By ROBERT THOMAS, 
His Attorney. 
Given this 22nd day of April, 1933, at Richmond, Virginia. 
Executed in the City of Richmond, Va. April 24, 1933, by 
delivering a copy of the within notice of motion to T. P. 
·Young acting Secretary of the Commonwealth of Virginia and 
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as such Secretary of the Commonwealth the Statutory Agent 
for Philadelphia Life Insuranee Co. 
Place of residence and place of business of said Young 
being in the City of JTirgi'l~~a, Va.; Fee of $2.50 paid the Sec-
retary at time of service. 
W. C. Erwin 
'V. 
J. HERBERT MERCER, 
Sheriff, of the City of Richmond, Va. 
By WM. TUCK, 
Deputy Sheriff. 
EX. DR. WINN NO. 1. 
Dec. 21/33. 
Phila. Life Ins. Co. 
R. FINLEY GAYLE, JR., M.D. 
Professional Building 
5th and Franklin Sts. 
Richmond, Va . 
• James N. Williams, }tf. D . 
.Associate 
December tl1e Seventh 
1932 
Doctor William ~L Winn, Jr. 
Clarksville, Virginia. 




Mr. W. C. Erwin recently consulted me because of his nerv.;. 
ous condition and has asked that I report my findings to you. · 
This man is thirty-five years of age, has been married ten 
years, has one child who is well and healthy, and none are 
dead. His wife has had no miscarriages. The family history 
is entirely negative, so far as the patient knows, except for 
tuberculosis, his mother and two sisters having died of that 
disease. His occupation was formerly that of a farmer. At 
present he is able to do nothing. For some years he has 
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been trying to run a chicken farm, but this has not been done 
by himself successfully, and his wife has had to take over 
all of the responsibility and most of the work. 
The patient's past history shows that he had sunstroke in 
1917, and again some years later in Clarksville, at which time 
Doctor Hoover, of that city, treated him. He states that he 
has always been nervous and that he had influenza in 1930 
and 1931. He had an appendectomy and tonsilectomy at St. 
Elizabeth's Hospital, this city, in 1922. I-Iis past history is 
otherwise negative. 
His habits are good except that he doesn't sleep well. He 
has only a fair appetite, his bowels are constipated, and he 
fatigues easily. 
He states that he has not felt well since 1917, at which time 
he was working out in the open while in the Army, and had a 
sunstroke. Since then he has had frequent pains in the back 
of his head, which radiate down his back. A sunstroke sev-
eral years later aggravated this condition, and since that 
time he has not been able to work on the farm. In July, 
1930, he had some pain in the left lower quadrant of his ab-
domen, which was sharp in character. All his symptoms in-
crease materially when he •becomes mentally tense, nervous, 
excited or worried about things. During the examination he 
became tearful and emotional. 
Physical examination showed blood pressure 130/85, heart 
normal, pulse 90, throat, teeth and arteries normal, nutrition 
g·ood. Doctor Dean Cole reports no active tuberculosis, al-
though there were a few n1oist rales in the left apex. A copy 
of an x-ray report made November 18, 1932, is enclosed. Pa-
tient weighs 17314 lbs. in his clothes, thyroid is palpable, 
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skin is moist. Neurological examination shows station steady, 
gait normal, deep and superficial reflexes active and equal, 
no Oppenheim, Babinski, Gordon, Kernig, Chaddock or clonus. 
There was no increase in muscle tone or muscle power, no 
atrophy, no limitation of movetnent, no trophie disturbances, 
no asteriognosis, no adiadococenesia, no upper or lower ataxia, 
grip is equal and there are no involuntary movements and no 
tremors. Sensory examination, including pain, heat, touch, 
cold, position and vibratory, was normal. There were no de-
formities, speech was normal. Pupils are equal in size, regu-
lar in shape, and react promptly to light and accommodation~ 
There is no diplopia, ptosis, nystagmus, exopthalmus. Ocular 
fundi are normal, cranial nerves are normal. 
The patient had a spinal puncture at the University of 
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Virginia Hospital in August, 1932, following which he had a 
severe headache, with vomiting. Spinal fluid Wasserman, cell 
count, pressure, etc., are said to have been negative. 
Laboratory examinations showed urine negative and blood 
Wasserman negative. Frequently repeated blood counts 
were done for the reason that on the first examination the 
patient had a hemoglobin of 100 and a red blood count of 
6,240,000. These red counts and hemoglobrn estimations were 
repeated several times, and it is thought that he does not 
have a polycythemia, and that the first one or two counts were 
probably in error. 
This patient's story, and the examination of his record ob-
tained from the Veterans Bureau, present a history of mal-
adjustment to life extending back just prior to or shQrtly 
after his discharge fron1 the Army. His complaints have been 
largely those of headache and vomiting after exertion, .. espe-
cially in hot weather. He is asocial, emotionally unstable, 
irritable, and shows paranoid reactions. l-Ie cries easily, and 
is beginning· to get ideas of persecution towards the insurance 
company, the Veterans Bureau and others. His wife is very 
neurotic, and she probably unconsciously e'lreourages him. 
The patient is very self-centered, is abstracted a good part 
of the time, and will talk al;>out t:!Othing but himself. He is 
apprehensive, anxious and fearful, and has been shown defin-
ite evidence of defective judg·ment. vV11etller he is able to 
'vork or not is of little importance, I feel, for the simple ·rea-
son that he is positive in his own mind that he cannot do so, 
and whenever he makes an attempt he sets up a chain of 
psychoneurotic symptoms 'vhich I do not believe are feigned. 
It has been thought by previous examiners that he has bad 
a personality change, and I am of a like opinion. He ap-
}Jarently has little insight into his conditiO'Il. He is mentally 
tense, physically tense, and his wife tells me that he cares 
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little for the companionship of others. No delusions or hal-
lucinations could be made out. My diagnosis is psychoneu-
rosis, mixed type, severe grade, and I believe this man to be 
totally disabled at the present time. · 
This man, in my opinion, is not consciously malingering, 
but I am not able to say that he will not recover. The chances, 
however, are against his complete rehabilitation, for the rea-
son that psychoneurotic states of this type, once they become 
fixed, seldom entirely recover. I have advised that he not at-
tempt to do any work for a time. 
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Thanking you for the reference of this case. and with kind-
est regards, I am 
Very sincerely yours, 
RFG/L FINLEY GAYLE .. 




Phila. Life Ins. Co. 
RF1CEIVED 
JAN 27 1932 
NO 
Claim for Total Disability Benefits 
Submitted to 
PHILADELPHIA LIFE INSURANCE COMPANY 
111 North Broad Street, Philadelphia, Pa. 
Statement of Insured 
Note: This statement must he made by the insured. Every 
question must be fully and clearly answered. The Company 
reserves the right to ask for additional statements if deemed 
necessary for ·a proper disposition of the claim. 
1 (a) Your full name 'Valter C. Erwin 
(b) Your permanent address Jeffress, V a. 
2 Address where you can be called on in perso'II now J ef-
fress, Va .. -
3 Place and date of your birth Asheville, N. C., April 24, 
1897. 
4 Policy numbers 92703 
5 (a) Describe f~tlly your present disability and its cause, 
with a complete history of it to date: Don't know cause on 
date of beginning of trouble I have. I'm unusually weak, 
cough and specterate unusually a great deal of greenish, yel-
lowish substance, terribly short winded, least little thing I 
do makes me feel so tired. In fact when I try to do something 
thinking I'm getting a little better, it just makes me feel like 
I just don't care whether I die or live. 
(b) Date of injury or beginning of illness leading up to dis-
ability Jan. 1, 1930. 
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6 (a) Are you wholly confined indoors by it? No. 
(b) Since what date? . . . . . . . . . . . . . . . Day of ........ ,19 .. · 
(c) Are you wholly confined to bed by it 1 No. 
(d) Since what date? .............. Day of ........ , 19 .. 
(e) Is there any improvement in your condition? (Describe) 
No. 
(/) Describe all work you are doing either indoors, or 
around the premises, or elsewhere Not doing any kind work. 
7 (a) Name and address of employer at time of disabilty 
(b) How long had you been in his employ? ............. . 
(c) Occupation at time of disability Poultry. 
(d) Date obliged to give up all work by disabilty June 
first, 1931 Day of ........... , 1931. 
R (a) If you are unable to perform your regular duties, 
could you engage in lighter work of some sort (such as light 
clerical or shop work, light house work, light outdoor work, 
"chores", etc.)? (State what) No. 
Over 
8 (b) Does your disability now completely preyent you from 
engaging· in any business or occupation or from performing 
any work for compensation, gain or profit, even in a limited 
way? Yes. 
(c) Since what date? First day of June, 1931. 
9 (a) Will your disability presumably continue for life, so 
that you will never be able to do work of any kind 7 Yes. 
(b) If so, what are your reasons for supposing that your 
disability will be permanent 1 Condition seems to grow worse, 
and from what I have heard of T. B. one never is entirely 
well after having it. 
(c) Do you expect to recover to the extent that you can do 
work of some kind? It is impossible to say. 
(d) If so, by about what date? ........ day of ..... , 193 .. 
10 All physicians who have attended you during present 
disability and dates of attendance. . . . . . . . . . . . . . . . . ~ ..... 
~Tame-Dr. B. S. Yancey. Address-Chase City, Va. Be-
tween what dates?-July 15, 1930, to Jan. 23, 1932. · 
N arne-Medical Director Piedmont Sanatorium. Address-
Burkeville, Va. Between what dates?-About Aug. 12, 1931. 
Name-Dr. W. J\IL Randolph, State Dr. Address-Rich-
lnond, Va. Between what dates?-Jan. 15, 1932. 
11 Have you received any hospital or dispensary treatment 
since beginning of disability? (State name of institution and 
dates) No hospital treatment, but have applied for same. 
-----~-------------~-
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12 After reading the definition of ''Total Disability'' in 
your policy; do you believe that your disability eotnes clearly 
within that definition Y I do. 
13 All other insurance carried providing for disability bene-
fits (life insurance, fraternal insurance, accident and health 
insurance, pension fund, sickness benefits, etc.). (State com-
·pany or organization, and amount of benefit) None. Have 
tried for disability, but can't get it. 
· I, the undersigned, being first duly sworn according to law, 
do depose and say: that I am the insured under the above 
described policy of the Philadelphia Life Insurance Com-
pany; that I expressly waive on behalf of myself and all other 
persons claiming an interest in the above numbered policy all 
provisions of law forbidding any physician or any other per-
son who has attended or examined me from disclosing any 
knowledge or information which he thereby acquired; that I 
hereby consent to an authorized and full disclosure to Phila-
delphia Life Insurance Company of any sueh knowledge or 
information; that the above statements were made by me; 
that they are each and all complete and trut. to the best of 
my information, knowledge, a'nd bf:\lief; anu tha-t they are 
made for the purpose of securing the disability -benefits set 
forth in the disability provision contained in the above de-
scribed policy. 
WALTER C. ERWIN, 
Signature of Insured 
Jeffress, Va. 
Post Office Address 
Dated at Chase City, Va., this 23 day of Jan., 1932. 
S'tate of Virginia, 
· County: of ~fecklenburg, ss. 
On this 23 day of Jan., 1932, personally appeared before 
me, the above named Walter C. Erwin, who is known to me 
and who subscribed the foregoing statement before me and 
111-ade oath that the foregoing answers are each and all com-
plete and true. 
(Seal) R. H. GOODE, 
Signature of Officer 
Notary Public. 
Official Designation 
· My commission expires Mar. 2nd, 1935. 
(This statement must be sworn to before an officer author-
ized by law to administer oaths.) 
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Phila. Life Ins. Co. 
RECEIVED 
JAN 27 1932 
NO 
Claim for Total Disability Benefits 
Submitted to 
PHILADELPHLI\.. LIFE INSURANCE CO~IP ANY 
111 North Broad Street, Philadelphia, Pa. 
Statement of Attending Phy~ician 
To avoid unnecessary correspondence please answer ques-
tions fully and completely. This form to be furnished with-
out expense to Company. -
1 a. Full name of insured Walter C. Erwin. b. Address of 
insured Jeffreys, Va. 
2 Diagnosis Pulmonary Tuberculosis. 
3 a. Date of onset of disability: ,July 15, 1931. 
b. Date of your :first visit i•n present illness: July 15, 1930. 
c. Date of last visit: Jan. 23, 1932. 
d. Are you still attending the insured~ Yes. 
4 Names and addresses of all other physicians who have at-
tended insured during present disability: Medical Director, 
Piedmont Sanatorium, Burkville, Va. Dr. W. M. Randolph, 
State clinician, State Board of IIealth, Richmond, Va. 
5 Describe fully the disease or injury causing disability. 
State initial symptoms, parts affected, and details of pro-
gress to do: Pul. Tuberculosis; manual. · 
6 On what date did you last examine the above? Jan. 23, 1932. 
Were findings of that examination normal with regard to: 
a. Head and neck. Neg. g. Pupillary reflex. Normal. 
b. Chest. See other side. h. Romberg. Normal. 
c. Heart. Neg. i. Blood Pressure. 122/80. 
d. Abdomen. Neg. j. Urine. Neg. 
e. Extremities. Neg. k. Sputum examination. . ? 
f. Nervous System. Neg. t Other special tests~ 
X-ray of chest-Positive. 
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7 a. Insured has been continuously confined to bed from-
. Has been under treatment forT. B. since July 15, 1931. 
b. Insured has been continuously confined to house from-
See above. 
c. If not confined indoors, describe fully how insured is 
-. spending his time: Complete rest; outdoor sleeping quar-
.' .. ters; 2 to 3 hrs. in morning & afternoon in bed. Advise 
sanatorium treatment. 
St.ate full details of any abnormal findings here. Describe 
fully insured~s present condition: Right lung [Photostat illegible .. 
-M. B. W., Clerk.] 
8 How frequently, since disability began, has ingured been 
(state full details) : 
a. Rece'iv:ing medical attention T About once per month. 
b. Performing work of any kind either indoors ~r out? No. 
c. Visiting his office or place of business T For what pur-
pose No- · 
9 a. If insured is now unable to perform his reg11lar duties, 
IS HE PHYSICALLY ABL:m to engage in lighter work of 
some sort (such as light clerical or shop work, light house-
wo~k, light outdoor work, chores, etc.) Y Explain No-Pul. 
Tb. 
· b. Does the disability COMPLETELY prevent the insured 
from doing work OF ANY KIND or engaging in ANY busi-
ness or occupation? Explain Yes-
10 Has the insured's condition improved or retrogressed 
during the past six months Y Explain Stationary. 
11 From present indications, what seems the most prob-
able future course of the disease f Probably arrested in 2 
years. Will probably never be able to return to former work. 
12 When, in your opinion, can insured be reasonably ex-
pected to be able to do work of some sort Y Explain 2 yrs. 
13 Total disability is such as wholly prevents the insured 
from engaging in A.NY occupation or employment, perform-
ing ANY work for compensation or profit. It implies con-
tinuous incapacity to work solely as the result of injury or 
sickness. If insured is physically able to work he is not to-
tally disabled. In your opinion, does insured's present con-
dition clearly come within the foregoing definition of Total 
Disability? Yes. 
14 REMARKS, FURTHER DETAILS ................ . 
I, the undersigned, being first duly sworn according to 
law, do depose and say.: that the above statements and an-
swers were made by me, and that said statements and an-
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swers are each and all complete and true to the best of my 
information, knowledge, and belief. 
B. S. YANCEY, 
Signature of Attending Physician. 
Chase Citv, V a. 
Post Office Add'ress 
Dated at Chase City, V a., this 23 day of Jan., 1932. 
State of ·Virginia~ 
. Oounty of Mecklenburg, ss. 
On this 23 day of Jan., 1932, personally appeared before 
me, the above named B: S. Yancey, who is known to me and 
who subscribed the f-oregoing statement before me and made 
oath that the foregoing answers are each and all complete and 
h~ . 
R. H. GOODE, 
Signature of Oflicer 
(Seal) Notary Public. 
Official Designation 
My Commission Expires Mar. 2nd, 1935. 
(This statement must be sworn to before a'n officer author..: 








Insuring the Life of 
WALTER C. ERWIN 
For $5000 
Premium $ 120.60 
including $6.25 for 
Double Indemnity 
Extra for Disability · 
Benefits $ 20.40 
Total $ 141.00 
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PHILIA.DELPHIA LIFE INSURAN·CE 001\fP ANY 
hereby Insures the Life of 
WALTER C ERWIN 
herein called the Insured, and 
Agrees to Pay 
DUPLICATE 
SUE MOORE ERWIN, wife of the Insured, Beneficiary, 
subjeet to the Beneficiary provisions herein contained, 
FIVE THOUS'AND DOLLARS, 
:which is the fa.ce amount of this Poliiy, immediately upon re-
ceipt of due proofs of the death of the Insured while this 
Policy is in force. 
This Policy will participate in the divisible surplus earn-
ings of the Company. 
The right to change the Beneficiary as provided herein has 
been reserved. 
The Privileges, Provisions and Conditions stated on the 
subsequent pages of this Policy are a part of this contract 
as fully as if recited at length over the signatures hereto 
affixed. 
In Witness Whereof, Philadelphia Life r~nsurance Com-
pany has caused this Policy to be signed by its President 
and Secretary, and countersigned by its Registrar or an ex-
ecutive officer, at its Home Of·fice in Philadelphia, Pennsyl-
vania, this 20th day of January, 1932. 
CLIFTON 1'IALONEY, President 
T. S. COMBES Secretary . 
Countersigned : 
(Signed) JOHN H. ENGEL ·Registra-r 
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Preferred Risk Age 35 
111 7-29 Ordinary Life--Participating 
PRIVILEGES, PROVISIONS AND CONDITIONS. 
PRE·MIUM P AYJ\IIENTS-This insurance is based on the 
payment of the premiums annually · in advance. However, 
beginning with any policy year, the Company will accept pay-
ment in semi-annual instalments of fifty-two per cent of the 
annual premium or in quarterly instalments of twenty-six and 
one-half per cent of the annual premium in advance of each 
instalment period. Each payment made, whether annual, 
semi-annual or quarterly, shall be considered as indicating 
the manner in which subsequent payments are to be made, 
unless otherwise requested in advance by the owner in writ-
ing to the Home Office. In any event, no payment shall con-
tinue the policy in force beyond the date when the next pay-
ment is due, except as hereinafter provided. 
All premiums and instalments are due and payable in ad-
vance at the Home Office ·of the Company, but mav be paid 
elsewhere before the expiration of the grace period if paid 
to an authorized agent of the Company in exchange for are-
ceipt signed by an executive officer of the Company here-
inafter designated under "Executive Officers" ancl counter-
~igned by the agent to whom payment is made. 
A Grace of one month, not less than thirty days, during 
which the policy shall remain in full force, will he granted for 
the payment of premiums or regular instalme'nts thereof, after 
the first, without interest. 
If any premium or regular instalment thereof is not paid 
before the expiration of the grace period, or if any premium 
obligation is not paid when due, then this policy is in default 
and shall be deemed to have lapsed as of the date when the 
defaulted premium or instalment ·was due, and thereafter shall 
have no value except as provided for under ''Options on 
Lapse", subject, however, to any notice required under the 
laws of the State in which this policy is delivered. 
CASH VALUE-At any time after three full years' pre-
miums have been paid hereon, this policy while in force will 
have a cash value as defined in this section: there is no cash 
value before that time. 
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The cash value at the end of a fully paid policy. year will 
be the then terminal reserve for the face amount of insur-
ance· under this policy (omitting fractions of a dollar .per 
thousand of insurance), and the reserve for any dividend 
additions and any dividends and accrued interest standing 
to the credit of the policy, less, if before the tenth policy year, 
a charge of not more t~an one per cent of the face amount 
of such insurance and less all indebtedness to the Company 
on account of or secured by this policy. The cash value at 
any time during a fully paid policy year will be the cash 
.value at the end of such year discounted at the rate of six 
per cent for the unexpired portion thereof. The cash value 
at any tim,e during a policy year not fully paid will be the 
cash value at the erid of the preceding policy year increased 
correspondingly for any fractional portion of the current 
year's premium 'vhich shall have been paid, less any addi-
tional indebtedness. Paid-up insurance, including extended 
insurance, will have a cash value consisting of the reserve held 
therefor, less any unpaid loan thereon and interest. 
For the protection of all policy holders, the Company . 
reserves the right to defer for a period of not nwre than 
ninety days the payment of any cash value or the making 
of any loan except for the purpose of the paym~nt of a pre-
mium. 
POLICY LOANS-The Company will loan on the sole se; 
curity of this policy, at the rate of interest of six per cent 
per annum, any amount not exceeding its cash value at the 
end of the policy year current when the loan is made, pro-
vided the premium and interest on the loan to the end of 
said policy year are paid in cash or deducted from the pro-
ceeds of the Joan. A loan agreement satisfactory to the Com-
pany shall be executed and sent with this policy to the Home 
Office. The Company will return the policy after proper en-
dorsement. Thereafter interest not paid in cash will be 
charged against this policy annually in advance and become 
part of the principal of the loan, bearing interest at the same 
rate. The loan may be repaid in whole or in part at any 
time and proper allowance for unearned interest will be made. 
Failure to repay the loan or interest will not void this policy 
until the total indebtedness to the Company on account of or 
secured by this policy, shall attain that amount which leaves 
no cash value remaining, when this policy shall irmnediately 
cease and become void, but such termination shall not take 
effect until one month, not less than thirty days, after notice 
shall have been mailed by the Company to the last known 
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post office address of the owner and assignee, if any, of rec-
ord at the Home Office. 
PREMIUM LOANS-Upon satisfactory written request 
from the owner at any time before default, the Company will, 
until such request is evoked in writing, keep this policy in 
full force by charging against it as a premium loan (on the 
same interest conditions as are provided for Policy Loans) 
·each premium and interest payment as it becomes due (if it 
be not paid within the grace period) until such premium loan 
indebtedness, accumulated with interest, equals the cash 
value hereunder, when this policy shall immediately cease and 
become void, subject, however to the notice as described un-
der "Policy Loans". \Vhen the cash value is insufficient to 
pay the pr·3mium and interest in full, it will be applied to 
the payment of regular instalments and pro rata for such 
·shorter time as it will pay for. · 
OPTIONS ON LAPSE-{a) Extended Insurance-If any 
premium remain unpaid at the end of the grace period, and 
if ~t least three full years' premiums have been paid, this · 
policy, if no other option has been exercised, will ·be con-
tinued from the date of lapse, as non-participating paid-up 
term insurance (herein called extended insurance). The 
amount of such extended insurance shall be the face amount 
of this policy increased by the amount of any dividend addi-
tions and decreased by the amount of all existing indebtedness 
to the Company on account of or secured by this policy. Th~ 
term shall be such as the cash value at the date of lapse, ap-
plied as a net single premium, will purchase and shall include 
the grace period. · 
Instead of having the policy continued as snch extended 
insurance, the owner, by filing a written request wHh the 
Home Office, accon1panied by the policy, at any time within 
the grace period, may exercise either of the following other 
options: 
(b) Pai·d-up Ins~trance-The policy may he continued as 
non-participati'ng paid-up insurance, for the redr:ced amount 
that the cash value at the date of lapse, applied as a net 
~ingle premium, will purchase. Such paid-up insurance will 
be entitled to a loan not exceeding its cash value 1.1pon the 
conditions herein prescribed for a loan on this lJoHcy; or 
(c) Cash Surrender-The policy may be Aurrendered fo:r 
its cash value. 
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The values of the foregoing extended i'.nsnrance, paid-up 
insurance and cash surrender are mathematical equivalents 
calculated on the basis of the .A.merican Experience Table of 
Mortality with interest at three and one-half per cent per 
annum. 
TABLE OF VALUES 
This table shows the values above described at the end of 
certain policy years, computed in accordance with the fore-
going provisions. The values stated are guaranteed, provided 
all premiums due prior to the end of the period designated 
·are paid and no indebtedness exists. Each of these values 
will be affected by any dividend additions and any dividends 
·~~d accrued interest to the credit of the policy and by any 
indebtedness to the Company on account of or socured by 
this policy, as provided herein. Values for later periods will 
be computed upon the same basis and quoted upon request. 
·. The amounts ~f Paid-up Insurance and Loan or Cash Value 
shown in the following table are for $1,000 face amount. 
. For this policy multiply by five. 
At End ExTENDED INSURANCE 
of Paid-Up Loan or 
Year Insurance Cash Value Years Months 
3rd 2 11 $ 66 $ 26 
4th 4 4" 97 39 
5th 5 11 129 53 
6th 7 4 160 67 
7th 8 8 192 82 
8th 9 11 222 97 
9th 11 1 253 113 
lOth 12 0 283 129 
11th 12 9 311 145 
12th 13 5 340 162 
-
At End EXTENDED INSURANCE 
of 
Year Years Months 
13th 14 0 
14th 14 5 
15th 14 10 
16th 15 1 
17th 15 3 
18th 15 5 
19th 15 6 
20th 15 6 
Paid-Up Loan or 
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CONSIDERATION-The consideration for tl1is insura'nce 
is the application for this policy and the payme~.t in advance 
to the Company of annual premiums of One Hundred Twenty 
and 60/100 Dollars each, the first annual premium or regular 
instalment thereof to be paid before this policy is in force and 
subsequent annual premiums to be paid on the twentieth day 
of .T 3;D.uary in each year hereafter during the life of the in-
sured. ~he reserve held for the face amount of this poli\JY 
and for all dividend additions hereto is computed according 
to the American Experience Table of Mortality with interest 
at three and one-half per cent per annum by the modified 
preliminary term method and the first year's insurance un-
der this policy is term insurance purchased by the whole or 
part of the premium to be received during the first policy 
year. 




JAN 2 1931 
NO 
PHILADELPHIA LIFE INSURANCE CO~{p ANY 
I 
Home Office, 1l1 N o~th Broad Street, Pbiladeh>hia 
-- ---~ - ---·--·- .. . ~ 
RELEASE OF OLD POLICY FOR NEW POLICY 
In the matter of Policy No. 92,703 in the Philadelphia Life 
Insurance Company for FIVE THOUSAND Dollars, issued 
January 20th, 1927, on the life of WALTER C. ERWIN on 
the Five Year Term, non participating, non renewable plan 
with disability and double indemnity benefits. · 
We hereby surrender, release and discharge the Company 
from any and all liability, claims and demands whatsoever, 
of, in and to the above policy in consideration of receiving· 
from the Company a new policy on the same life for FIVE 
THOUSAND Dollars dated January 20,1932, on the.Ordinary 
Life Preferred Risk. Participating plan with disability and 
double indemnity benefits and at the premium of $141.00, pay-
able semi-annually. 
It is expressly understood and agreed that, in this exchan~e 
of policies, the new policy described above is issued on the 
basis of the application for the original .policy, which appli-
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cation shall be taken and considered as the application for 
said new policy and a part of the new contract of insurance. 
WALTER C. ERvYJN. 
(Policyholder) 
MRS'. SUE l\fOOR1~ .ERWIN. 
(Beneficiary) 
Witnesses 
J. E. Warriner address Lawrenceville, Va. 
J. E. vVarriner address c/o Lawrenceville, Va. 
Dated tl1is 23rd day of December, 1931. 
Form 331. 4-27 Return Policy With This Releas-e. 
DOUBLE INDE}.!NITY BENEFIT RIDER 
A.TTACHED TO AND MADE PART OF POLICY NO. 92703 
ISSUED ON THE LIF·E OF WALTER 0 ER"VVI~ BY 
PHILADELPHIA LIFE INSURAN·CE COJ\iP ANY 
The Company will pay, in the manner in which the policy 
is payable, an additional amount equal to the snn1 n1entioned 
on the face of the policy as the amount insured (not iucluding 
any paid-up dividend additions), if with the proofs of death 
due proof is furnished that the death of insured resulted, 
directly and independently of all other causes, from bodily 
injury received after the policy became operative, and that 
such injury was effected solely through external, violent and 
purely accidental means, evidenced by a visible contusion or 
wound ·on the exterior of the body (except in case of drown-
ing and internal injuries revealed by an autopsy), and that 
such death occurred within sixty days after such accidental 
injury, while this policy was in full force, and this provision 
in effect, and before the anniversary of this policy at which 
the insured ~s age at the nearest birthday is sixty years, or 
prior completion of the premium paying period of this policy. 
Provided that this double indemnity. benefit shall not be 
payable if insured's death results, directly or indirectly, 
'vholly or in part, from any of the following: bodily injury 
1ntentionally inflicted by another person or persons, or . by 
the insured himself, while sane or insane; poison accidentally 
or intentionally administered to, or taken lJy the insured.; 
; ,; -:1 
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bodily or mental infirmity; ptomaines; any kind of illness or· 
disease ; riot, insurrection, war or any act incident thereto ; 
participation in aeronautics or submarine opcrationf!; police 
duty in any military, naval or police organization; any viola-
tion of law by insured. The Company shall haYe· the right 
and opportuni,ty to examine the body and make an autopsy 
unless prohibited by law. 
This double indemnity benefit shall become nnll and void 
upon: (1) default in the payment of any premium; (2) sur-
render of the policy for its cash value, or any paid-up in-
surance or extended insurance provided for in the non-for-
feiture options of the policy becoming effectiYe (3) allowance 
of any claim under the total disability proyjsion (if any) of 
the policy; ( 4) written request o~ insured accmnpanied by 
the policy for endorsement; (5) attainment of the anniversary 
of the policy on which insured's age at neaT C8t birthday is 
sixty years ; or the prior completion of the prCJni urn paying 
period of the policy . 
. Upon this provision for double indemnity bcco1ning null 
and void subsequent annual premiums on the policy shall be 
reduced by Six and 25/100 Dollars, the extra premium there-
for. 
Philadelphia, January 20, 1932. 
T. S. COMBES Secretary 
Countersigned: (Signed) JOHN H. ENGEL 
RP-gi:; i rar 
Form 446 3-23 Double Indemnity, Policy Rider 
TOTAL AND PERM'ANENT DISABILITY \Y AIVER OF 
PREMIUMS' ... £\.ND PAYMENT OF MONTHLY INCOME 
Additional Provision attached to and made part of Life In-
surance Policy No. 92703 issued on the life of \V"'.ALTER C. 
}JRWIN the Insured. 
PHILADELPHIA LIFE INSURANCE COMPANY 
IN CONSIDERATION of the statements and representa-
tions in the application for said Policy ancl separate appli-
~ation, if any, for this Additional Provisio11, and of the pay-
ment of an extra annual premium of $20.40, pnyable.in addi-
tion to, simultaneously with and under the same conditions 
as the regular premium under said Policy durh1g its premium 
paying period, or until the policy anniversary ucarest the 
Insured's sixtieth birthday, hereby further agree~ as follows: 
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If due proof shall be presented at the Horne Office of the 
Company that the Insured has, while both sa.icl Policy and 
this Additional Provision are in full for~e and prior to the 
policy anniversary nearest the sixtieth birthdf•Y of the In-
sured, become totally disabled as a result of bodily injury or 
disease occurring after the issuance of this .Additional Pro.;; 
vision and after the initial premium payment hereunder, so 
as to be wholly prevented thereby from engaging in any oc-
cupation or employment and performing any work for com-
pensation or profit, and that such disability has already con--
tinned uninterruptedly for a period of at least four months 
(such disability of such duration being deemed to be per-
manent only for the purpose of determining commencement. 
of liability hereunder), the Company will, subject to the con-
ditions herei•nafter set forth, during the continuance of such 
total disability but noflonger than the maturity of the Policy. 
1. WAIVE THE P AYl\iENT OF FURTHER PREMIUMS 
or instalments thereof under the Policy and this Additional 
Provision due after the commencement and during the con-
tinuance of such total disability, provided, however, that no 
premium or instalment thereof shall be waived the due date 
of which is more tha'll one year prior to the date of receipt 
at the Home Office of the Company of written notice of claim 
hereunder; and 
2. PAY A MONTHLY DISABILITY INCOME OF Fifty 
and 00/100 Dollars for each completed month beginning with 
the fourth month from the commencement of such total dis-
ability and throughout its continuance thereafter until the 
maturity of the Policy, provided, however, that in no case 
shall any such payments be made for the first three months 
of such disability, nor for any fractional. part of a month of 
such disability, nor for any period of such disability more 
than one year prior to the date of receipt at the Home Office 
of the Company of written notice of claim hereunder; such 
monthly disability income shall be paid to the Owner of the 
Policy, provided, however, that if the Insured is the Owner, 
and the ·Company is satisfied that the disability results from 
or is accompanied by the mental incapacity of the Insured, 
payment may be made at the option of the Company to any 
-beneficiary or to the wife of the Insured, and any payments 
so made shall relieve the Company from all further -liability 
for the amount so paid. 
Written notice of claim hereunder must be delivered to and 
received at the Home Office of the Company during the life-
time of the Insured and during the continuance of total dis-
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ability and before the expiration of one year after the ter-
rpir!ation of this Additional Provision for any reason, other-
wise. the claim shall be invalid and the Company shall•not be 
lial>le under this Additional Provison, unless it shall be shown 
that it was not reasonably possible to give such notice within 
such time and that notice was given as soon as was reason-
ably possible. · 
In case any premium or instalment thereof under said 
Policy or under this Additional Provision is in default when 
the written notice of claim hereunder is received at the Home 
Office of the Company, waiv~r of premium or instalment 
thereof and payment of monthly disability income hereunder 
shall be made only if such notice is so received within one 
year from the due date of the premium or instalment thereof 
first in default and the total disability has existed continu-
ously from a date not later than the last day of grace for 
the payment of such premium or instalment thereof; and if 
such total disability commenced within the days of grace the 
Company shall be entitled to deduct from any amounts pay-
able under the Policy or under this Additional Provision any 
such premium or instalment in default which fell due prior to 
the commencement of total disability, with interest thereon at 
six per cent per annum. 
The total and irrecoverable loss of the sight of both eyes, 
or of the use of both hands, or of both feet, or of the loss of 
one hand and one foot, shall 'be considered total disability. 
· The ·Company shall have the right at any time or times 
during the first two years after receipt of proof of such dis-
ability, and thereafter not oftener than once a year, to re-
quire satisfactory proof of the continuance of such total dis-
ability. Upon failure to furnish such proof when required to 
do so, or if it appear at any time that the insured has so far 
recovered as to be. able to perform any work or engage in 
any occupation or employment whatsoever for compensation 
or profit, the monthly disability income payments shall imme-
diately cease and all premiums or instalments thereof there-
after falling due under the Policy and this .... 1\.dditional Pro-
vision shall be again payable in conformity with their terms. 
The Waiver of Premiums and Monthly Disability Income 
Payments provided herein are in addition to all other benefits 
under the Policy, including particpation in surplus if pro-
vided for in the Policy, except that the provision for chang-
ing the mode of premium payment shall be inoperative dur-
ing the period of total disability. This Additional Provision 
shall not operate to reduce the amount of the Policy payable 
-at its maturity, or to affect the manner of payment, or the 
amount of the Cash Value of the Policy. Interest on any in:. 
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debtedness under the Policy may be deducted from the 
amounts payable during disability. 
The date governing the application to this Additional Pro-
vision of the clause in the Policy as to incontestability shall 
be the date of this Additional Provision; and nothing in said 
clause shall at any time relieve any claimant to benefits here-
under from establishing, as a condition of the ·Company's lia-
bility, such total disability resulting from such a cause as 
entitles him to said benefits. 
The monthly disability income herein provided shall not be 
subject to commutation without the consent of the Company. 
The disability benefits set forth in this Additional Pro-
_vision shall not be payable or allowed if the disability re-
sulted, in whole or in part, from a self-inflicted injury or from 
an aerial flight (except as a fare paying passenger on a li-
censed air craft operated by a lice'nsed pilot), or was sus-
tained while the Insured was in the military or naval service 
.in time of war, but in this last case this Additional Provision 
shall become void and any unearned additional premium paid 
therefor shall be refunded upon receipt of written notice of 
such service in time of w·ar. 
This Additional Provision' shall automatically terminate and 
be of no further force or effect, except in respect to benefits 
accruing during the continuance of any then existing total 
disability, (a) at the expiration of the grace period upon de-
fault in the payment of any premium or instalment thereof 
under the Policy or under this Additional Provision, notwith-
standing that the Policy is continued in force as reduced, paid-
up or extended insurance, (b) on the policy anniversary near-
est the Insured's sixtieth birthday, or (c) upon request of 
the Owner on any policy anniversary and presentation of the 
Policy and this Additional Provision for cancelation of this 
Provision. Whenever this Additional Provision shall ter-
minate the additional premium therefor shall be no longer 
payable. 
In witness whereof, Philadelphia Life Insurance Com-
pany has caused this Additional Provision to be signed and 
dated this 20th day of January, 1932. 
CLIFTON M"ALONEY President 
T. S. COMBES Secretary 
Countersigned: (Signed) JOHN H. ENGEL 
511 7-30 Registrar 
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A Copy of the Application upon which this Policy is issued is 
attached hereto 
PillLADELPHIA LIFE INSURANCE COMPANY 
Declarations Made to the Company's Medical Examiner 
Received Jan 15 1927. Medical Dept. 
Received Jan 20 1927. Medical Dept. 
1. N arne, Walter Clyde Erwin; Residence Jeffress, V a. 
Where born, Ashville, N. C. Date of birth,, Apr. 24, 1897. 
Married. 
2. Occupation. State specific position and line of business 
Poultryman. Have you changed your occupation within a 
yearY No. What was your former occupation¥ Farmer. . 
3. Family History. Give as accurately as possible the fol-
lowing items : 
FATHER 
Father's Father Don't know 
Father's Mother Don't know Was placed in orphanage 
MOTHER when small child. 
· Mother's Father Don't know 
Mother's Mother Don't know 
Brothers 1/0 
·sisters 3/2 
Age 35, Health good. 
~· I 
. ; ~ . 
Age 38, Health good, Age 2 Don't know. 
Age 30, Heath good, Age 5 Don't know 
Age 25, Health good. 
4. Do you resemble your father or mother? Don't know. 
· 5. Have you ever undergone any surgical operation 7 Ap-
pendicitis and Tonsilietomy. 
6. Have you or any of your blood relatives ever attempted 
~uicide, or bee•n afflicted with consumption, insanity, cancer 
or any hereditary diseases? No. 
7. Have you resided or been closely associated with a con-
sumptive or lived in a house where one has died of this dis-
ease within the last two years? No. 
G. Give name and address of physician last consulted. G. 
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B. Barrow, Clarksville, Va. (a) When was he consulted? 
Feb., 1924. (b) State nature, duration and result of com-
plaint, Chronic appendicitis. 
9. Have you ever changed your residence or occupation ·on 
account of health? No. 
10. What are the full particulars of any other illness or in-
jury you have had, giving date, duration and remaining ef-
fects¥ None. 
11. Has your weight recently changed, how much and from 
'vhat cause¥ No. vVhat has been your heaviest weight and 
when¥ 155f at present. If over- or underweight, is it a family 
or i•ndividual trait? Family. 
12. How many drinks per day do you take of wines, spirits 
or malt liquors? None. (a) What has been your custom in 
the past? None. (b) To ~vhat extent do you use tobaccoY 
None. (c) Have you ever used any narcotic drug? None. 
13. Have you ever been under treatment at any asylum or 
sanitarium? No. 
14. Ar~ you no'v in good health? Yes. 
15. Have you ever been rejected or examined by any com-
pany for a policy which was not issued as applied for? If 
so, when, and by what Company? No. In what Companies 
and for what amounts are you now insuredf Fidelity Mutual 
of Philad. 2000.00. · 
16. Ifave you ever applied for or received a pension or sick 
benefits? No. 
17. (a) Hav:e you ever had apoplexy paralysis, epilepsy, un-
consciousness, vertig·o, habitual headache, neuralgia, insanity, 
sunstroke, or any other disease of brain or spine? No. 
(b) Have you ever had asthma, bronchitis, pneumonia, ha-
bitual cough, expectoration, spitting of blood, palpitation, or 
any disease of the throat, lungs or heart? No. 
(c) Have you ever had chronic dyspepsia, diarrhoea, appen-
dicitis, jaundice, piles, fistula, g·all-stones, gravel, hepatic or 
renal colic, diabetes, dropsy, cancer, ulcer, tumor, inflamma-
tory rheumatism, gout, discharge from ears, severe fever, ma-
laria, or any disease of the stomach, bowels, kidneys or liver? 
Appendicitis, No. of Attacks, 1, Date Feb. 24. Results, op-
erated on. 
(d) Have you any defect in hearing or eyesight, malforma-
tions, varicose veins or disease of the skin? No. 
I hereby agree for myself and all parties who may have an 
interest herein that all the foregoing statements and answers 
and those made to the M'edical Examiner are true and com-
plete, and are offered to the Company as a consideration for 
· the contract which I hereby agree to accept; that no other in-
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formation, statement or answer than is therein contained, 
·whether known to, made by, or given to any person,· shall be 
~onsidered as a part of the contract; that should this policy 
become a claim during its first year nothing herein contained 
shall prev:ent the Company from introducing any information 
.as evidence of fraud; that the policy g-ranted herefor shall 
not take effect until issued, delivered and the premium paid 
thereon to the Company or to an agent holding the premium 
,receipt from the Company during my lifetime and while in 
g·ood health . 
. Dated at Jeffress, Va., this 5 day of Jan., 1927. Hour 5 
P.M. 
WALTER CLYDE ER"\VIN. 
Signature of person examined 
G. B. BARROW, 
Medical Examiner. 
92703 
Wagstaff & Warriner, Agents 
PHILADELPHIA LIFE INSURANCE COMPANY 
111 North Broad Street, Philadelphia 
I, Walter Clyde Erwin, hereby make application to the 
. PHILADELPIDA LIFE INSURANCE COMPANY for 
· $5,000.00 insurance on the 5 yr. term W. P. & A. D. I. G. plan; 
Annual Premium, $59.30, payable annually. I was born on 
·the 24 day of April, 1899. Age nearest birthday 30 years. 
Residence R. F. D. #1 Jeffress, Va. Place of business, Jef-
. fress. Premium notices to be sent to Insured. My occupa-
. tion is Poultryman & farmer.. Beneficiary Mrs. S'ue Moore 
Erwin, wife, Jeffress, Va., R. F. D. 1. Dividends to be paid 
·to insured at the end of ...... years. 
I have this 23 day of Dec. given to C. R. Wagstaff, Agent, 
· the sum of $ Note 59.30, to be used in payment of the first 
annual premium on policy when issued by the Com-
pany in accordance with this application, and I hereby agree 
to be examined forthwith bv an authorized medical examiner 
of the Company, and to accept the policy when issued. 
I hereby agree that all representations and agreements made 
· by or with the Company or the ·agent taking this applica-
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tion are redueed to writing herein and made a part of this 
application and the policy issued hereunder. 
Dated at Jeffress, Va., R. F. D. 1, this 23 day of Dec., 1926~ 
W. C. ERWIN. 
(Applicant sign full name here in ink) 
Witness C. R. Wagstaff & vVarriner, Agent. 
General Agent J. E. Warriner. 
Has examipation been ordered 1 Yes. Dr. G. B. Barro'v~ 
at Clarksville, Va., has this day been requested to examine 
above applicant. 
Supvtr J. K. Spencer, Jr. 
BENEFICIARY·-The owner may freely change the bene-
ficiary as often as desired, so long as the right to change the 
beneficiary is reserved, by filing written notice thereof at the 
Home Office of the Company and such change shall be ef-
fected upon such filing and not before. Whenever the right 
to change the beneficiary is not reserved, the designation or 
beneficiary shall be deemed irrevocable and the· owner shall 
not have the right, without the written consent of the bene-
ficiary, to make such change during the lifetime of the bene:fi:.. 
ciary so irrevocably designated, but in event of the death of 
the latter before the death of the insured, the owner shall 
then have the rig·ht to designate and change beneficiary. 
If there be more than one beneficiary, unless otherwise pro-
vided in this policy or the written notice, their interests shall 
be deemed to be share and share alike and the interest of any 
beneficiary who has died before the insured shall pass to the 
survivjng· beneficiaries in the proportion of their interests. 
The interest of any beneficiary, whether revocable or ir-
revocable, shall be subject to and bound by any assignment, 
pledge or release of this policy by the dwner, made eithE;\r 
prior or subsequent to the designation of such beneficiary; 
and if at the death of the insured there be no beneficiary liv-
ing who was designated as such by the person who at the 
time of the insured's death is the owner of the policy, pay-
ment shall be made to such owner instead of to any beneficiary 
not also the owner. 
OWNER-This contract is made with the insured as the 
original owner of the policy unless otherwise specifically pro-
vided by the Company's endorsement hereon. It is expressly· 
understood and agreed between the contracting parties that 
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the beneficiary (unless also the owner) shall have no -yeeted 
rights herein during the lifetime of the insured. The owner 
may, without the consent and to the exclusion of the bene-
ficiary and the insured, exercise every option, enjoy every 
privilege and receive every benefit conferred by this policy. 
,. Subject to such ownership, this contract is made for the benefit 
of the beneficiary; and upon the death of either the insured 
or the owner, the then beneficiary shall succeed . to and be 
vested "rith all the ownership or interest in the policy then 
possessed by the person who designated such beneficiary. 
Upon the death of the owner, if there be no living beneficiary 
of such owner's designation, the owner's interest in the policy 
shall vest in his executors or administrators. 
The Company shall nevertheless be entitled (but not 
obliged) to require the joinder of any irrevocably designated 
beneficiary in the exercise of a'Ily rights hereunder. 
ASSIGN~IENTS-The policy may be assigned in accord-
ance with law. A duplicate of any such assignment shall be 
furnished to the Company and no assignment shall impose 
any obligation upon the ·Company unless or u'Iltil the original 
or such duplicate is received at ihe Home Office. The Com-
pany will upon request provide forms of assignment as an 
accommodation, but does not thereby guarantee and shall not 
be held responsible for the sufficiency or validity of any as-
signme'Ilt or the competency of any assignee. An assignment 
by the owner, absolute and unconditional upon its face, if 
otherwise valid and competent, shall be deemed to vest full 
ownership of this policy in the assig·nee, but on any settlement 
the Company shall be entitled (but not obliged) to require 
proof of the assignee's interest and the extent thereqf . 
. ENDORSEMENTS-For better assurance or security, the 
Company will, upon written request accompanied by delivery 
of the policy to the Home Office for that purpose, endorse 
and certify upon this policy any designation of beneficiary or 
any record of assignment, reassignment or satisfaction of as-
signment on file at the Home Office, or the election of any op-
tioa . 
INCONTESTABILITY-This policy shall be incontestable 
after it has been in force two years from its date, except for 
the non-payment of premium. Furthermore, all statements 
made by the insured or on his behalf shall, in the absence 
of fraud, be deemed representations and not warranties; and 
·no such statement shall be used in defense to a claim under 
this policy unless it is contained in the written application 
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and a copy of the application is attached to this policy when 
issued. 
REINSTATE~£ENT-Within five years after default in 
any premium payment if this policy has not been surrendered 
it may be reinstated upon written application and evidence 
of insurability satisfactory to the Company and the payment 
of arrears of premiums with interest at the rate of six per cent 
per annum and the payment or reinstatement of all other in-
debtedness to the Company upon said policy with interest. 
AMOUNT OF INSURANCE PAYABLE-The face 
amount payable hereunder at the death of the insured will 
be increased by the ·amount of any dividend additions and by 
~ny dividends and accrued interest standing to the credit of 
the policy and will be decreased by all indebtedness to the 
Company on account of or secured by this policy and by any 
unpaid amount of the premium (including any overdue pre-
mium if death shall occur within the grace period) for the 
policy year current at the death of the insured. 
Sel/-Destn.tction-In the event of the self-destruction of 
the insured, whether sane or insane~ within one year after 
the date of this policy, the face amount of insurance shall 
be reduced and the liability of the Company limited to a sum 
equal to the premiums paid hereon . 
..Age-In the event of any misstatement of the age o~ the 
insured, the amount payable under any of the provisions of 
this policy shall be such an amount as the premium actually 
paid would have purchased at the Company's present esta~ 
lished rate for the correct age. On proof satisfactory to the 
Company, age will be admitted during the lifetime of the in-
sured. 
All sums payable on any settlement hereunder are payable 
:at the Home Office of the Company. 
THE CONTRACT-This policy and the application here-
for, a copy of which is attached to this policy when issued, 
eonstitute the entire contract of insurance. The contract is 
not in force unless this policy is delivered and the first pre-
mium is actually paid during the good health of the insured. 
When so delivered and the first premium is so paid, this 
policy shall be deemed effective for all purposes from its 
date. No agent or other person, except an executive officer 
of the Company, can modify, alter or enlarge this printed 
contract or reinstate this policy in event of lapse, or extend 
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the time for paying a premium, or accept for the Company 
anything but cash in payment of a premium, or waive any of 
the Company's rights, or receive so as to bind the Company 
any' representations or information not contained in the ap-
pli~ation. No alteration of this policy or waiver or modifica-
tion of any of its conditions shall be yalid unless made in 
writing and signed by an executive officer of the Company. 
EXECUTIVE OFFICERS---The executive officers of the 
Company are the President, Vice President, Actuary, S'ec-
retary, Assistant Secretary, Treasurer, and Assistant Treas-
urer. · 
PARTICIPATION IN SURPLUS-ANNUAL DIVI-
DENDS. 
, 
DIVIDENDS-This policy's proportion of the divisible 
surplus (here called dividends) shall be annually deter-
mined by the ·Company._ Upon payment in cash of the an-
nual premimum for the second policy year and at the end of 
the second and each subsequent policy year, this policy while 
in full force by the payment of premiums will be credited 
with such dividend as shall have been apportioned to it by 
the Company. 
DIVIDEND OPTIONS-At the option of the owner each 
such dividend shall be either : 
(a) Paid in cash; or 
(b) Applied toward payment of premiums (but unless this 
option is exercised no premium shall be construed as paid, 
either wholly or in part, solely by reason of dividends re-
maining with the Company) ; or 
(c) Applied to purchase a nctn-participating paid-up addi-
tion hereto (herein called dividend addition), 'vhich may be 
surrendered at any time, if not used by application of the cash 
value, for not less than the original dividend; or 
(d) Left to accumulate at such rate of interest as the Com-
pany may declare on funds so held, but at a rate never less 
than three and· one-half per cent, compounded and credited 
annually. Any amount of such accumulated dividends re-
maining with the Company and unused by application of the 
cash value may be withdrawn in cash by the owner at any 
time or shall be payable with the proceeds of the policy. 
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If no option is selecte~, the dividend will be applied under 
option (d) or as may be otherwise required under the laws 
of the State in which this policy is . delivered. 
AOCELERATION-Paid-~tp Policy-Whenever the re-
serve of the fact amount of this policy plus the reserve of any 
_dividend additions, together with any dividends lef~ to ac-
cumulate and the accrued interest thereon, shall equal the re-
serve for a then fully paid-up policy of the same face amount 
as this .policy and payable at the same time and giving the 
same rights, privileges and benefits, this policy will become,. 
at the option of the owner, a fully paid participating con-
tract. 
1lfatured as Endowment-Whenever the reserve of the face 
amount and of any dividend additions, together with any divi-
dends left to accumulate and accrued interest thereon, shall 
equal the face amount and existing indebtedness hereon, this 
policy will, at the option of the o·wner, mature immediately 
as an endowment for the face amount. 
111-3. 
For Options at Settlement, see the following page 
OPTIONS AT SETTLEMENT 
If it is so elected, the whole or any part of the net sum 
payable under any of the provisions of this policy will be paid, 
instead of in one sum, in any method described in the fol-
lowing opt_ipns, or divided among any two or more of them, 
provided the amount of each payment thereunder shall equal 
or exceed $10. 
Option 1 Guaranteed Interest-The payment of interest 
(guaranteed to be at least three and one-quarter per cent 
per annum) on the amount of the net sum left with the 
_Company as a principal, such interest being payable annually, 
semi-annually, quarterly or monthly, at the e'nd of each in-
terest period, and the payment of the principal with accrued 
and unpaid interest thereon at such time or times and to su~h 
person or persons as may be directed in the notice of election 
of this option. -
Option 2 Instalments Certain--The payment in ad-
vance of equal annual instalments for a fixed period of years, 
whether the payee lives or dies, the amount of each instalment 
to be in conformity with the accompanying table. . 
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Option 3 Continuous lnstal1nents-The payment in ad-
vance of equal annual instalments for twenty years certain, 
whether the payee lives or dies, and as many years there-
after as the payee shall live, the amount of each instalment to 
be in conformity with the accompanying table. 
Option 4 Life Ann1~ity-The payment in advance of an an-
nuity during the lifetime of the payee, the amount of each 
payment to be in conformity with the then established rates 
of the Company. 
Options 3 and 4 ca~not be selected for more than one payee 
nor unless payable to a natural person in his or her own 
right. 
Option 5 Supplemental Agt·eement-By payment in any 
such other manner as may be mutually agreed upon with tb.e 
Oompany arid provided for by rider or endorsement hereon. 
Bemi-a;nn~~Jal Qu,arterly or lJf onthly Payments-The yearly 
payments under Options 2 and 3 may be changed to semi-an-
nual, quarterly or monthly payments; amounting, respectively, 
to 50.40 per cent, 25.30 per cent and 8.46 per cent of the annual 
payments shown in the table. 
Additional Interest-In addition to the guaranteed interest 
~nder Option 1, or to the instalments payable under Option 
2, or to the instalments certain payable under Option 3, there 
will be paid at the end of each year such additional interest 
, ~s th~ 9omp~ny may each year declare on the principal then 
remaining with the Company. 
Death of Payee-Upon the death of a payee under Option 
2 or Option 3, any amount of instalments payable to him or 
her for the fixed niJmber of years certain which remain un-
paid, shall be paid as may be directed in the written notice of 
~lection; or, if said notice contain no such direction, said un-
paid instalments certain shall be commuted at the rate of 
three and one-quarter per cent per annum, compounded an-
~ually, and paid in one sum to the executors or administra-
tors of said deceased payee. · 
. General Provisions-Election of the above described "Op-
~jpns at Settlement" shall take effect upon receipt at the Home 
Office of a written notice of such election. 
··At any time while this policy is in force, upon written re-
quest of the owner, the Company will by endorsement limit 
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the payment of any claim by death to any one of the above 
described "Options at S'ettlement". The owner may pro-
vide in such request that the payee shall not be permitted 
to commute, anticipate, encumber, alienate or assign the pro-
ceeds; and in such case, to the extent permitted by the laws 
of the State in which this policy is delivered, no payments 
of interest or principal shall ·he in any way subject to the 
payee's debts. Revocation of such limitations may be simi-
larly effected during· the lifetime of the insured but not after-
wards. 
If payment is required under any of the above described 
"Options at Settlement", the Company shall have the right 
to require, before the first payment is made thereunder, that 
the policy be surrendered in exchange for certificates which 
the Company will make and deliver to each payee evidencing 
his or her rights and benefits under the option selected. 
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$1000- WILL PROVIDE 
UNDER OPTION 2 UNDER OPTION 3 
~ » CIS 
.... .5 ]~~ Amount ]~~ Amount . 01:1 
]~ Amount of Sum "t:mcv of each "t:cv4> of each each annual of :a~~ annual :a~~ annual 
' ~"!- Instalment Instalments ~ g,s Instal- ~= ....... Instal-~ Q.~ 
ZH ';'0~ ment ';'0~ ment 
bO bO 
< < 
30 $51.02 $1530.60 10 $40.02 41 $51.36 
29 52.07 1510.03 11 40.20 42 52.00 
28 53.21 1489.88 12 40.39 43 52.65 
27 54.43 1469.61 13 40.59 44 53.33 
26 55.75 1449.50 14 40.80 45 54.02 
25 57.18 1429.50 15 41.01 46 54.72 
24 58.74 1409.76 16 41.24 47 55.44 
23 60.44 1390.12 17 41.47 48 56.16 
22 62.30 1370.60 18 41.72 49 56.89 
21 64.35 1351.35 19 41.97 50 57.61 
20 66.61 1332.20 20 42.24 51 58.34 
19 69.12 1313.28 21 42.51 52 59.05 
18 71.92 1294.56 22 42.80 53 59.76 
17 75.05 1275.85 23 43.11 54 60.44 
16 78.59 1257.44 24 43.42 55 61.11 
15 82.60 1239.00 25 43.75 56 61.75 
14 87.21 1220.94 26 44.09 57 62.36 
13 92.53 1202.89 27 44.45 58 62.93 
12 98.76 1185.12 28 44.82 59 63.47 
11 106.13 1167.43 29 45.21 60 63.96 
10 114.99 1149.90 30 45.62 61 64.42 
9 125.85 1132.65 31 46.05 62 64.83 
8 139.43 1115.44 32 46.49 63 . 65.19 
7 156.92 1098.44 33 46.95 64 65.51 
6 180.27 1081.62 34 47.43 65 65.78 
5 212.99 1064.95 35 47.93 66 66.00 
4 262.12 1048.48 36 48.45 67 66.19 
3 344.05 1032.15 37 48.99 68 66.33 
2 508.00 1016.00 38 49.55 69 66.44 
39 50.14 70 66.51 
40 50.74 and 
over 
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page 113} PLEA FILED 10 ~lAY, 1933. 
A'nd the said defendant, by its attorneys, says that it never 
was indebted in manner and fonn as in the notice of motion 
alleged. And of this it puts itself upon the country. 
DU-PREE & STRICKLAND, 
IRBY TURNBULL, 
p. d. 
ORDER ENTERED JUNE 19, 1933. 
This day caine the parties, by counsel, and the defendant 
is given leave to file his demurrer and this case is continued 
until June 26th, 1933. 
DEMURRER FILED JUNE 26TH, 1933. 
The defendant demurs to the notice in this case because 
the same is not sufficient in law. Its grounds of demurrer 
are as follows: 
(1) That the notice fails to allege that due proof of the 
avowed claim had been made in accordance with the pro-
visions of the policy; 
(2) That the notice fails to allege that the plaintiff has suf-
fered the disability for which provision is made in the poliey; 
(3) That the notice undertakes to recover judgment for 
monthly payments for the time elapsed from the date of the 
bringing of the action to date of judgment, and for 
page 114} such further period as plaintiff may live and be 
totally disabled. · 
HENRY C. STRICKLAND, 
IRBY TURNBULL, 
p. d. 
ORDER ENTERED JULY 26, 1933. 
This day came the parties, by counsel, and the defendant 
filed a demurrer to the notice of motion. Whereupon, the 
court heard argument on the demurrer, and the demurre.r 
was sustained on the third ground thereof, and ov:erruled as 
to the . first and second grounds thereof, with leave to the 
plaintiff to amend; and thereupon, the plaintiff amended his 
notice of motio•n by striking out that part thereof reading, 
''to the date that judgment herein may be entered, and for 
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a judgment for further life payments of $50.00 a month cov-
ering such time as I may live and continue to be totally dis-
abled'', and the defendant excepted to the ruling of the court 
in overruling the demurrer as to the first and second grounds 
thereof. 
page 115 ~ ORDER ENTERED JUNE 25, 1933. 
On motion of the defendant, by counsel, the plaintiff was 
required to file a bill of particulars by July 15th, 1933, which 
shall cover the following matters: 
· (1) Particulars as to nature of disability and cause there-
of; 
(2) Particulars as to origin of cause of disability, giving 
the time when plaintiff was first affected; 
(3) Particulars as to occupation of the plaintiff at the time 
of the beginning of the alleged disability and how long he had 
been therein engaged; 
( 4) Particulars as to time when the plaintiff became to-
tally disabled and as to what disease or affliction was the 
cause of the disability. 
And on motion of the plaintiff, by counsel, the defendant 
was required to file his grounds of defense and pleas by An-
gust 1, 1933. 
On motion of the defenda•nt, by counsel, the plaintiff was 
ordered to submit himself to a physical examination by doc-
tors Carter & Carter, employed by the defendant, at which 
examination the plaintiff may haye present his own physi-
cians. 
page 116 ~ ORDER ENTERED AUGUST 21ST, 1934. 
It appearing to the court that the plaintiff has not com-
plied with the order entered herein at the June term, with 
respect to the filing of his bill of particulars, it was ordered 
that the plaintiff do file his bill of particulars, as directed at 
the June Term, by September 5th, and counsel for the plain-
tiff were notified that, should the bill of particulars not be 
filed in accordance with this order, the case would be dis-
missed at the cost of said counsel. 
· It was further ordered that the defendant filed its grounds 
of defense within fifteen days after September 5th. 
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BILL OF PARTICULARS FILED SEPT. 5TH, 1933. 
For answer to the defendant's request for a Bill of Par-
ticulars and to the specific questions propounded, and in com-
pliance with the Court's order thereon, the plaintiff states as 
follows: · 
First: Particulars as to nature of disability and cause 
thereof: Continuously since, on or about October 1, 1931, 
plaintiff has suffered from a weakened and run-down physi-
cal condition and for a highly nervous and, mentally disturbed 
condition caused by Tuberculosis, Asthma, Bronchitis, 
-respiratory infection, sinus trouble, Psychoneurosis, and 
other physical and mental disturbances for which the plain-
tiff is unable to account for or ~xplain, and all of which said 
disabilities have jointly and severally prevented him from 
working or engaging in employme'nt of any kind since the 
aforesaid date. 
Second: Particulars as to origin of cause of disability, and 
the time when the plaintiff was first affected: 
page 117 } Plaintiff first became disabled as aforesaid on or 
about July, 1931, at which time he consulted a 
physician, but continued thereafter to try to do some work 
until on or about October 1, 1931; and that plaintiff does not 
know of his own knowledge and has not been able to learn 
from his attending doctors, if they really know, the cause or 
-causes, of the origin of cause Qr causes, of his said disabili-
ties, and can only state that the same came about in the course 
of norn1al and natural events since the issuance of the in-
surance policies sued upon, and have rendered him totally dis-
abled from working or engaging in employment of any kind 
as aforesaid. , 
Third: Particulars as to occupation of the plaintiff at the 
time of the beginning of the alleged disability and how long 
he had been therein engaged : At the time of the beginning 
of said disabilities, plaintiff was engaged in farming and in 
farming and in the poultry business, and had been so en-
gaged for several years preceding said date. 
Fourth: Particulars as to the time when the plaintiff be-
-came totally disabled and as to what diseases or affiliction 
was the cause of the disability: \Vhile engaged in farming 
and in the poultry business and on or a bout October 1, 1931, 
as aforesaid, plaintiff became totally disabled from the afore-
·said diseases or afflictions, to-wit: Tuberculosis, Asthma. 
Bronchitis, respiratory infection, sinus trouble, Psychoneuro-
sis, and other physical and mental disturbances, all of which 
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have joi.Iitly a•nd severally rendered the plaintiff totally dis-
abled as aforesaid . 
. ... The plaintiff reserves the right to further amend or enlarge 
this Bill of Particulars. 
ROBERT THOMAS, p. q. 
page 118 ~ GROUNDS OF DEFENSE FILED OCT: 4, 1933. 
The defendant's grounds of defense are as follows: 
(1) That the plaintiff is not entitled to the disability bene-
fits provided for in the policy sued on (a) because he was 
not totally disabled, within the meaning of the policy, during 
the time for which claim is made, and (b) beeause the alleged 
disability did not result from bodily injury or disease which 
occurred after the issuance of the disability provision relied 
upon and after the payment of the initial premium under said 
policy. 
· (2) That the plaintiff is not entitled to reeover the benefits 
sued for on account of the alleged disability, because of mis-
representations of material matter contained in the applica-
tion of the plaintiff for the said policy, which is a part of the 
policy contract, and because of concealment of material mat-
ter in the making of said application. 
(3) That the plaintiff has paid, without protest, the pre-
miums due under the policy sued on, and he is thereby 
estopped from claiming the benefits alleged. 
HENRY C. STRICKLAND, p. d. 
IRBY TURNBillJL, p. ·d. 
page 119 ~ AMENDED BILL OF PARTICULARS FILED 
OCT. 16TH, 1933. 
Without admitting that his Bill of Particulars already filed 
herein is not sufficient or waiving any right that he may have 
to rely wholly upon said Bill of Particulars as fully comply-
ing with the Court's order herein, the plaintiff fo_r further 
compliance with the defendant's request, contained in letter 
of defendant's counsel dated September 6, 1933, and ad-
dressed to Sterling Hutcheson, Esquire, states as follows: 
First: Particulars as to (1)' nature of disability, ·and (2) 
causes thereof : 
Philadelphia Life Ins. Co. v. Walter C. ~rwin. 125 
(1) Plaintiff states the nature of his disability to be as fol-
lows: Chest pains, headaches, fatigue, insomnia, cough, nerv-
ousness, hysterical, crying crying spells, spitting blood, loss 
of wright, shortness of breath, difficulty in breathing, loss of 
appetite, soreness of throat, trembling of muscles, and a gen-
erally weake•ned, run down and disturbed physical, nervous 
and mental condition. 
(2) Plaintiff states the cause or causes of his disability to 
be as follows: Tuberculosis, Asthma, Bronchitis, respiratory 
infection, infection, sinus trouble and psychoneurosis. 
Second: Particular as to (1) origin of cause of disability 
and (2) the time when plaintiff was first affected: 
(1) The cause of plaintiff's disability originated about July, 
1931, and within the life time of the contract of insurance on 
which this suit is founded and came about in the course of 
normal and natural events. 
(2) About July, 1931, the plaintiff first felt himself af-
fected by a weakened run down and disturbed physical, nerv-
ous and mental condition, and trouble with the aforesaid dis~ 
eases or afflictions. 
page 120 ~ Third: Particulars as to (1) occupation of the 
plaintiff at the time of the beginning of his dis-
ability, and ( 2) how long he had been therein engaged: 
(1) At the time of the beginning of his said disability plain-
tiff was engaged in the business of poultry raising and farm-
ing, and (2) has been so engaged for several years. 
Fourth: Particulars as to (1} time when plaintiff ·became 
totally disabled, and (2) as to what disease or affliction was 
the cause of his disability: 
(1) Plaintiff first became totally disabled about October 
1st, 1931, and since that date has been prevented from en-
gaging in work or employment of any kind. 
(2) Plaintiff's disability has been jointly and severally 
caused by the following: Tuberculosis, Asthma, Bronchitis, 
respiratory infection, sinus trouble, psychoneurosis and a 
ge'Ilerally weakened, run down and disturbed physical, nerv-
ous and mental condition. 
By way of further compliance with the defendant's request 
and desire to know the "nature", the "cause", and tbe 
"origin of cause" of his said disability, plaintiff states as fol-
lows: (1) Prior to the institution this suit and during the 
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pendency of this claim, ·and on the reqeust of the defendant, 
plaintiff has submitted himself to physical examinations, 
treatments, and operations at the hands of defendant's o·wn 
physicians and physicians of its own choosing, certain of 
which operations were wrO'ngfully and unlawfully performed 
and further contributed to and aggrevated plaintiff's suffer-
ing and disability; and (2) plaintiff holds himself in readi-
ness to be examined by Doctors Carter and Carter in conl-
pliance with the order of the Court. 
page 121 ~ The plaintiff reserves the right to f-11rther 
amend or enlarge this Bill of Pa.rticula.rs. 
ROBERT THOMAS, p. q. 
AMENDMENT OF NOTICE OF MOTION . 
.. 
By the change of the word "policy" appearing in line 18, 
of pag·e 1 to the word "contract" and following the comma 
-after the date January 23, 1932, in line 19 add the words 
~'which said contract dates from Jan11:ary 20, 1927". 
page 123 ~ ORDER ENTERED DEC. 20, 1933. 
This day came the parties by counsel and joined issue. 
Then came a jury of nine persons selected and summoned ac-
~ording to law two of whom 'vere stricken from the panel, 
one by the plaintiff and one by the defendant, the remaining 
seven constituted the jury as follows: S. S. Dodson, J. W. 
Maxey, C. H. Crute, J. L. McCall, C. B. Mason, Leonard L. 
Jones and J. H Yancey, who after first being duly sworn 
and having heard a part of the evidence were instructed by 
the Court to speak to no one nor permit any one to speak to 
them concerning this case until they return into court to-
morrow morning· at 10 o'clock and this case is continued until 
tomorrow morning at 10 o'clock. 
ORDER ENTERED DE·C. 21, 1933. 
·This day came again the parties by counsel and the jury 
empaneled in this case on yesterday and adjourned returned 
into court in pursuance of their adjournment and upon being 
·polled it was ascertained that all were present: Upon hear-
ing the conclusion of the evidence and argument of counsel, 
the jury retired to their room to consult of their verdict ann 
after some time returned into court and rendered the follow-
ing verdict: ''We the jury find for the plaintiff on the issue 
joined· and fix his damages at $600.00.'' · .. 
0 
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Thereupon the defendant by counsel mov:ed the court to set 
aside the verdict of the jury on the grounds that it is con-
trary to the law and the evidence, which motion is continued 
and the defendant is directed to file his brief by the 1st day 
of February, and the plaintiff is directed to file his brief by 
the 1st day of 1\{arch and each side is directed to furnish op-
posite counsel with a copy of their brief. 
page 124 ~ ORDER ENTERED JUNE 28TH, 1934 . 
. 
This day again came the plaintiff and the defendant, by 
counsel, and the court having maturely considered the motion 
of the defendant to set aside the verdict of the jury on the 
grounds heretofore stated and enter judgment in favor of 
the said defendant, overruled the said motion, and the de-
fendant, by counsel excepted. 
Whereupon, it is considered by the Court that the plain-
tiff, W. C. Erwin, do recover of the defendant, Philadelphill. 
Life Insurance Company the sum of Six Hundred ($600.00) 
Dollars, with interest thereon from the 21·st day of Decem-
ber, 1933, in accordance with the v:erdict of the jury, and his 
cost by him in this behalf expended. 
The defendant, signifying its intention to apply to the Su-
preme Court of Appeals of Virginia for a writ of error and 
supersedeas, it is directed that execution be suspended on said 
judgment provided the said defendant or someone for it, exe-
cuts a suspending bond within ten days from the rising of 
this court in the penalty of $100.00 with surety thereon to be 
approved hv the Clerk of this Court. 
page 125} I, H. F. Hutcheson, ·Clerk of the Circuit Court 
of Mecklenburg County, Virginia, do hereby cer-
tify that the foregoing is a true . copy of the records in the 
case of W. C. Erwin v. Philadelphia Life Insurance Company, 
and that notice in obedience to section 6339 of the Code of 
Virginia was .duly given. 
Given under my hand this 13 day of July, 1934. 
H. F. HUTCHESON, Clerk. 
Clerk's fee for record $12.50. 
A. Copy-Teste: 
M. B'. WATTS, C. C. 
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